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-  A  -                         Year  1956 

Opinion  No, 

ACCIDENT  1096 

ACCUMULATED   Sick   Leave   Pay  not   Allowable   After  Retlreraent  1128 

AID  Rendered  Pursuant   to   I^tual  Aid  Agreement    -  I'ftiere 
Governor  has  not    Proclaimed     Existence   of  State 

of  Extreme  Emergency  of  State    of  Disaster  112.$ A 

AIRPORT  -  Manager  1130 

AMEMD^tENT  to  Rule  7  -  Health  Service  System  1112 

AMENDI-'ISNTS  to  Plan  1  -  Health  Service  Board  112ij. 

ARBORETUM  110? 

ARRESTED  Persons:  Their  Liability  to  Health  Examination 

Rules  1110 

ASSESSMENT  1098 

AUTHORITY  of  City  Planning  Commission  to  Submit  1119 

AUmORITY  of  City  Planning  to  Accept  Stipulation  1126 

AOTOMOBILES  1121 
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AGRICULTURE  CODE  Year  19^6 

Opinion  No, 


§92 


1123 


ART   COmiSSIQN  Year   19^6 

Opinion  No. 

REQ.UIREMEM'  That  Art  Commission  Act  on  any  Submission  Less 

than  |1,000.00  within  15  days;  Effect  of  Disapproval 

without  prejudice;  Charter  Section  I4.6  1105 


?01.. 


ASSESSOR  Year  1956 

Opinion  No. 

ASSESSMENT  and  Taxation  of  Possessory  Interests;  Jurisdiction 
of  Board  of  Supervisors  Sitting  as  a  County  Board 
of  Equalization  1098 


-  B  - 


BAYSHORE  Freeway,  Terminal  of 

BIDS,  Necessity  for  Inclusion  of  Prevailing  Wage  Rates  in 
Call  for 

BOARD  of  Equalization 

BRIDGE  Approaches,  Defined 

BUILDING  Code 

BUILDINGS,  Sale  by  City,  Liability  of  City  for  Payment  of 

State  Sales  Tax  1102 


Year 

1956 

Opinion 

No. 

1132 

s  in 

1111 

1098 

1132 

1120 

jed-^n  3 


Oi>l. 


SOU. 


BOARD  OF  EDUCATIQM  Year  1956 

Opinion  No. 

IS  there  a  conflict  of  interest  between  Member  of  Board  of 
Education  (Jobn  G,  Levison)  in  Continuing  a  Fire 
Insurpuce  Policy  with  a  Company  in  which  he  is  a 
Director?  Contract  for  Bookbinding  1116 


BOARD  OF  SUPgRVISQRS  Year  1956 

Opinion  No, 

ASSESSMEirr  and  Taxation  of  Possessory  Interests;  Jurisdiction 
of  Board  of  Supervisors  Sitting  as  a  County  Board  of 
Equalization  IO98 

EXTENSION  of  Social  Security  Coverage  to  City  Employees 

May  not  be  the  Subject  of  a  Declaration  of  Policy        IIO8 

MAY  The  Civil  Service  Commission,  at  the  Present  Time, 
Certify  Part-Time  Platform  Employees  and  Bus 
Operators  to  the  Municipal  Rail^^ray?  llOi}. 

OPERATION  of  New  Zoning  Law  as  Changing  Use  Classification 

o?  Property  1119 

PROCEDITRE  on  Apprehension  of  Mentally  111  Person  lllij. 

PROPOSED  Amendment  to  Section  336  of  Fire  Code  to  Allow 

Gasoline  Supply  Stations  to  Perform  Additional  Services 

on  Automobiles,  Legislative  Referral  to  Planning 

Commission  1121 

RECREATION  and  Park  Commission,  Should  its  Concession  Con- 
tract  at  Kezar  Stadium  be  Subject  to  Approval  by  the 
Board  of  Supervisors?  1115-B 

SOCIAL  SecTority  Coverage  for  Members  of  the  San  Francisco 
City  and  County  Employees  Retirement  System;  Effect 
of  Referendiim;  Application  to  State  Agency  for 
Execution  of  an  Agreement  with  Federal  Agency  for 
Coverage  1093 

USE  of  Money  from  Pari-Mutual  Fund  to  Rehabilitate  Palace 
of  Fine  Arts,  Using  a  Portion  thereof  for  a  Hall  of 
Flowers  1123 

VALIDITY  of  Contract  Procedure  Followed  by  Recreation  and 

Park  Commission;  Kezar  Food  Concession  112? 
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•nolBr 


BOARD  OF  SUPBRVISORS  Year  19$6 

Opinion  No, 
ORDINANCE  No.  6128  1123 

RESOLUTION  No.  10177  1123 


BUILDING  CODE  Year  1956 

Opinion  No. 
SECTION  202  1120 

SECTION  806  -  (Old)  1100 


;bX; 


BUREAU  OF  DELINQUENT  REVBNUE  Year  1956 

Opinion  No, 
STATUTE  of  Limitations  -  Unsecured  Personal  Property  Taxes      lllOB 


^t-iocci1   LBrc&tet  beiifoeafilT  *   enoii- 


BUREAU   OF   LIGHT,    HEAT   MP   POWER  Year   1956 

Opinion  No. 

S^LE  of  Electricity  to  the  United  States  Government  -  Port 
~^ —   Mason  -  By  the  City  and  County  of  San  Francisco;  Legal 

Rate  m5 


ed'.eH 


BUSINESS  AND  PROFESSIONAL  CODE  Year  1956 

Opinion  No, 

§19622,  1123 

§§6322  and  6322.1  ^3 


_  C  -  Year  1956 

Opinion  No, 
CRA-RTSR  MEiiDMMT,  ifeed  for  109b 

CLASSIFICATION  of  Duties  of  Civil  Service  Commission  1130 

COLLECTION  of  Appearance  Fee   from  Judgment  Creditor  xander 

CCP  688.1'  m3 

CO^'MSRCE  PLAYT^JELD  -  Parking  Rates  and  Regulations,  Control 

-^ of   by  City  ■  1099 

COMPMSATICN,    Payment   of   Accident   Insurance   -  Fremiuias 

Forbidden"  as  Additional  1096 

"COMPETENT  PERSON"-  Definition  of  1130 

COMFREHENSI\^  Zoning  Ordinance  1119 

CONCESSION  Contracts,  Character  of  Use  Involved  Requiring 

"       Approval  by  Board  of  Supervisors  1115B 

CONCESSION  Contracts,  Those  Requiring  Approval  by  Board  of 

Supervisors  and  Those  that  do  not  112? 

COMFLICT  OF  INTERESTS  -  Arising  out  of  Contracts  between 
Board  of  Education  and  Corporation, of  which  Member 
of  Board  of  Education  is  Director  and  Stockholder       1116 

COI'iFLICT  OF  INTERESTS  -  Arising  out  of  Contracts  to  Print 

High  School  Journals  between  Student  Body  Association 
and  Printing  Firm  which  Subcontracts  part  of  job  to 
Firm  of  which  Member  of  Board  of  Education  is  Co- 
owner  1116 

CONTEIvIPT  1125 

CONTRACTS,  between  Board  of  Education  and  Corporation  in 
Wnich  J'lember  of  Board  of  Education  is  Director  and 
Stockholder,  Does  Interest  of  Member  in  Same  Render 
him  Guilty  of  Official  Misconduct  1116 


n. 


or 


11 


mars.-. 
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dill 


-  C  -  Year  1956 

Continued  Opinion  No, 

CONTRACTS,  Between  Student  Body  Associations  and  Printing 
""      Firms,  to  Print  High  School  Journals,  is  Member 

of  Board  of  Education  Prohibited  from  Subcontracting 

with  Printing  Plrm  to  Bind  Journals  1116 


CGl'ffRACTS,  Interpretation  Concerning  Engineering  Fees  1100 

COiOTROL  of  Parking  Rates  and  Regulations  of  Parking  Facilities 

Owned  and  Leased  by  City  1099 

COST  of  Use  of  Emergency  Ambulance  by  Indigent  and  others  IIII4. 


XO   be: 


CALIFORiHA  ADMNISTRATIVE  CODE  Year  1956 

Opinion  No, 
TITLE  19,  Public  Safety  1120 


CHARTER  SECTIONS  Year  1956 

Opinion  No, 

U^  1127 

§1^6  11^5 

§98  1111 

§117  1119 

§117  112^ 

§172  1128 

§172.1  112^ 

§172,1  Subdivision  3(a)  111? 

§179  -  Declaration  of  Policy  -  Social  Security  Coverage  1108 

§§  k   and  7  1130 

§§[t.,ll,222  and  223  IH^ 

§§9(a)  and  35  111° 

§§1^2  and  93  lO"^"^ 

§§72,73, li^,li^3  110^ 

§§120,150  end  172  1096 

§§168,1.1,  169,  171.1.1,  and  172  1109 


OCIi  T   ^^ 

dXXX  cS^  £>flB  .      . 
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PPOX 

40X1  f,;i, S4iX,£T*... 
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CITY  HEALTH  CODE  Year  1956 

Opinion  No. 

0RDINA:MCE  18.013,  codified  as  Section  153  -  City  Health 

Co5e  ^131 

§|72,   77  and  98  mO 

§151;  of  San  Francisco  Health  Code  1129 


beillbon    ^i£0,Ql 


CITY  PLAIffllHG  CODE  Year   1956 

Opinion  No, 
§§3  and  k  1091; 

§§5,    6  and  kl  1126 


CITY   PLAi'il'flMG   commissi  ON  Year   1956 

Opinion  No, 

EFFECT   of  Reclassification  of  Property  from  Second 

Residential  to  Light   Industrial   on  Condition 

that  Use  be  Restricted  and  that  Applicant  there- 
after Pile  Second  Application  to  Rezone  Property 
to  Commercial  1126 

OPERATION   of    New   Zoning   Law  as   Changing  Use   Classification 

of  Property  1119 

PROPOSED  Amendment   to   Section  336   of   Eire     Code  to  Allow 

S^asoline  Supply  Stations   to  Perform  Additional 

Services   on  Automobiles.   Legislative  Referral  to 

Planning   Commission  1121 

SELF-SERVICE  Vending  Machines   -   Right    of  Planning 

Commission  to  Regulate;    Are   they  Subject   to  Fee 

Under  Health  Code  1094 


ISil 


^901 


CIVIL  SERVICE  COMMISSION  Year  1956 

Opinion  No. 

MAY  the  Civil  Service  Commission,  At  the  Present  Time,  Certify 
Part-Time  Platform  Employees  and  Bus  Operators  to  the 
Municipal  Railway?  110i|. 


CIVIL  SERVICE  RULES  Year  1956 

Opinion  No. 
RULE  32  1109 

RULE  32  112^ 


iiolfilaO 


8SI1 


CODE  OF  CIVIL  PROCEDURE  Year  1956 

Opinion  No. 

CCP688,1  ^^^^ 

§§337.5  and  338   -   Sub.    1  IHOB 

§688.1  1092 


i>as  r  ,, 


CONTROLLER  Year  19$6 

Opinion  No, 

DOES  Phrase   "Doctor   of  Medicine"   in  Health  Service   System's 
Plan  1  Include   an  Osteopath  Authorized  to   Perform 
Surgery  1117 

POWER   of  City   to   Provide   for  the  Control   of  Parking  Rates 
and    Parking  Regulations   of  Parking  Facilities  Owned 
and  Leased  by  City  and  County  of  San  Francisco; 
Marshall   Square,    Corranerce   Flayfield,   Misslon-Bartlett 
Parking  Plaza,   Union  Square,   St,   Mary's  Square  1099 

STATUTE  of  Limitations   -   IftiseciAred  Personal   Property  Taxes  111GB 


Jji7l.lWU>i 


33XflT  xiitcqof  jeTUQeart' 


COUI'ITY  CLSRK  Year   19^6 

Opinion  No, 

EXECUTIONS  Issued  under  Provisions  of  Section  688,1,  C.C.P.; 

Procedure  when  a  Lien  upon  the  Judgment  1092 

INTERPRETATION  of  Section  26826  of  the  Government  Code,  and 

Allied"'Sections  with  Reference  to  Collection  of  an 

Appearance  Pee  from  a  Judgment  Creditor  Filing  Notice 
of  Motion  for  Judgment  Lien  Pursuant  to  Section  688.1 
Code  of  Civil  Procedure  1113 


-  D  -  Year  19^6 

Opinion  No, 

DECLARATION  of  Policy  -  Extension  of  Social  Security  Coverage 
to  City  Employees  May  not  be  the  Subject  of  a 
Declaration  of  Policy  IIO8 

DISABILITY  Leave,  Rights  of  Firemen  to  Supplement  it  with 

sTck  Leave  1109 

DISABILITY  payments  1096 

DUTY  of  Peace  Officer  and  Counselor  of  Mental  Health  111^ 


e   Tdox  1 :  ■    •.;-  o 


DEFARTMEM'  OF  PUBLIC  HEALTH  Year  19^6 

Opinion  No. 

DEPARTMENT  of  Public  Health,  Liability  for  Allowing  Psychiatric 
Cases  off  Premises  for  Therapeutic  Purposes;  Liability 
to  Volunteer  Agencies  Assisting  in  Such  Program  1122 

JUVENILE  Court  V/ards  and  Prisoners;  Mist  County  Pay  for 

Redical  Care  in  County  Hospital  1101 

I4ANDAT0RY  Tuberculosis  Tests  for  Arrested  Persona  1110 

PROCEDURE  on  Apprehension  of  Mentally  111  Person  llllj. 

SELF -INSURANCE  Liability  Fund  of  Health  Department  1129 

SELF-SERVICE  Vending  Machines  -  Right  of  planning  Commission 

to  Regulate;  Are  they  Subject  to  Fee  under  Health  Code   10914- 
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DEPARTMENT  OF  PUBLIC  HEALTH  CODE         Year  1956 

Opinion  No. 
§150  1122 


DEPARTMEIfP  OF  PUBLIC  WORKS  Year  1956 

Opinion  No. 

IS  Building  3-Story  Building  or   2-Story  and  Mezzanine   - 

—  1638  Market   Street,   k-7  Page  Street   -   Rose   Street?  1120 

NECESSITY  for  Inclusion  of   Prevailing  Wages  Rates   in  Call 

for  Bids  1111 


DEPART ?ffiNT   OF   PUBLIC   WORKS   CODE  Year    1956 

Opinion  No. 

§75  1111 


DIRECTOR  OF  PROPERTY  Year   1956 

Opinion  No, 

SALE  of   City-Owned  Buildings,    Liability  for  Sales  Tax   to 

State  1102 


soil 


DISASTER  CQTWCIL  AITD  CORPS  Year  19^6 

Opinion  No. 

MUTUAL  Aid  Agreement:  Aid  Rendered  to  other  Counties  where 
Governor  has  not  Proclaimed  Existence  of  State  of 
Extreme  fitiergency  or  State  of  Disaster  1125-A 


A«c='^Xi 
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DISTRICT   ATTORNEY  Year    1956 

Opinion  No, 
PROCEDURE  on  Apprehension  of  Mentally  111   Person  llll|. 


-  E  -  Year  19^6 

Opinion  No. 

E'iPLQYEES  -  Extension  of  Social  Security  Coverage  to  City 
Stinloyees  May  not  be  the  Subject  of  a  Declaration 
of>olicy  1108 

EQITALIZATIOIT  IO98 

EUREKA  Valley  Playhouse,  Interpretation  of  Architect's 

Contract  Regarding  Engineering  Pees  1100 

EXECUTIONS  1092 

"EXPERT"    or  Technical  Training,  Definition  of  II30 


3  «;}o«;ti:noi/,   li 


-  P  -  Year  1956 

Opinion  No, 

FIRE  Code  1121 

FIREJ-IAN  May  not   Assert   Claim  for  Accumulated     Sick  Leave 

Pay   after   Retirement  1128 

FIREMEN  Sick  and  Vacation  Leave    Rights   Interpreted  in 

Relation  to  Disability  Leave  Rights  1109 

FORT   I4AS0N  11 15 

YJWD  of  Health  Department    -   Self -Insurance  Liability  1129 


X^llldBld    Q 


FIRE  CQMIISSION  Year  19^6 

Opinion  No, 

CLAIM  of  Captain  John  S.    Tulloch  for   172     Days   of  Acc-umulated 

Sick  Leave  Pay  after  Retirement  Under  Opinion  No.    1109  1128 

FIREMEN  Right   to   Six-Month  Sick  Leave   and   Vacation  Leave 

after   being  on  Disability   Leave  One  Year  1109 

PROPOSED   Aitiendment   to  Section  336   of  Fire  Code  to   Allow 
Gasoline    Supply     Stations   to   Perforrn  Additional 
Services   on  Automobiles.    Legislative   Referral 
to   Planning   Commission  1121 

SALE  of  Electricity  to   the  United   States  Government   -  Fort 
Mason  -   By  the   City  and  Coxinty  of   San  Francisco; 
Legal   Rate  lll5 


FIRE  DEPARTMENT  RULES  Year  19^6 

Opinion  No, 
RULES  11-09, 1;13  1109 


rivlntqO 


-  G  -  Year  19^6 

Opinion  No, 

G-AI4BLING  111^-A 

GARDEN  of  Fragrance  -  Arboretum  1107 

GARAGES  1121 

GASOLINE  Supply  Stations  1121 

GO IDEN  Gate  Bridge  Approach  1132 

GOLDEN  GATE  PARK  -  Arboretiim  110? 


TOJx 
ISII 
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GOVERNMENT  CODE  Year  19^6 

Opinion  No, 

U 26826,    70053   and  700^9  1113 


,oK  aolctl'  \j 


-  H  -  Year  1956 

Opinion  No. 

HALL  of  Flowers  in  Golden  C-ate  Park  11P3 

HARBOR  Property  -  Taxation  of  Possessory  Interests  in       1098 

HEALTH  DEPARTMENT  -  Power  to  Examine  Arrested  Persons  for 

Tuberculosis  1110 

HEALTH  SERVICE  BOARD  -  Authority  to  Pay  Eunds  in  Disregard 

of  Plan  1  1112 

HEALTH  SERVICE   Plan  1,    Osteopath  as   Surgeon  under  111? 

HETCH  HErCHY  lll5 


'toi    Bl'^.OB-ie'i    bQ 


iX2  o;i 


M'  hcus  noe^ 


HEALTH   SERVICE  RULES  Year   1956 

Opinion  No, 
HEALTH    SERTOCE   PLAN   1   Section   1^  111? 


H3ALTH  SERVICE  SYSTEM  Year  19^6 

Opinion  No, 

HEALTH  Service  Board  -  Necessity  of  Referral  of  Amendments 

to  Plan  1  to  Retirement  Board  for  Approval  II2I4. 

HSALTH  Service  Plan  1,  Osteopath  as  Surgeon  under  111? 

HEALTH  Service  System  -  Amendment  to  Rule  7  1112 

METHOD  of  Voting  -  Health  Service  System  Board  III8 


Till 


^\r.rj 


»   I  -  Year   19^6 

Opinion  No. 

INCLUSION   of  Prevailing  Wage  Rates   in  Call  for  Bids  - 

Necessity  for  ■'•■'•■'■•'" 

INDIGElNfT  Aid  Lien  Claimed  under  I/funicipal  Ordinance, 

Priority  in  Estate  1131 

INSURANCE,   Accident  1^96 


xiii.   'XBbm 


11 
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-  J  -  Year  1956 

Opinion  No, 

JUDGMBNT  Creditor  filing  Notice  of  Motion  for  Judgment 

Lien  under  CCP  688.1  1113 

JUDGMENTS  1092 

JURISDICTION  1098 

JURISDICTION  of  Probate  Court  112^ 

JUVENILE  Court  Wards  1101 


,oM  noil 


ti'  o  "^ 


-  L  -  Year  19^6 

Opinion  No, 
LAND,  Use,  Effect  of  Stipulation  1126 

LEAVE  of  Absence  with  Pay  for  Permanent  Employee  of 

Public  VJelfare  Department  1103 

LEG-ALI TY  of  Charter  Limitation  of  Liability  of  -  Streets     1095 

LEGALITY  of  Dice  Saming  for  Merchandise  1115-A 

LEVISON,  John  G.  was  he  interested  in  Contracts  of 

Insurance  between  Firemen's  Fund  Insiorance  Company, 

in  which  Company  he  was  Director  and  Stockholder, 

and  Board  of  Education,  of  which  he  was  a  Member, 

so  as  to  be  Guilty  of  Official  Misconduct  lllo 

LEVISON,  John  G.,  was  he  Prohibited  from  Subcontracting 
to  bind  High  School  Journals  with  Printing  Firm 
Ax^arded  Printing  Contract  by  Student  Body  Association  1116 

LIABILITY  Fund  of  Health  Department  -  Self -Insurance         1129 

LIABILITY  Volunteer  Agencies  Assisting  Psychiatric  Cases    1122 

LIEN  for  Indigent   Aid,  Priority  in  Estate  when  Claimed 

under  City  Ordinance  1131 

LIENS  1092 


K.-VV   J-J. 


am 
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Year  1956 
Opinion  No, 


MANAGER,  San  Prancisco  International  Airport  Residence 


MARSHALL  SQUARE  Parking  Rates  and  Regulations,  Control  of 
by  City 

MAT SON  Terminals 

MEDICAL  Aid  to  Volunteers  of  San  Francisco  Hospital 

MEDICAL  Care  in  County  Hospital 

MEETINGS  of  Art  Commission  regarding  matter  submitted 

METHOD  of  Voting  -  Health  Service  Board 

MEZZANINE 

MISCONDUCT,  Official,  whether  Member  of   Board  of  Education 
who  has  interest  as  Stockholder  and  Director  in 
Corporation  issuing  Insurance  policy  to  Board  of 
Education  is  guilty  of 

MISCONDUCT  Official,  Whether  Member  of  Board  of  Education 
who  Subcontracts  to  Bind  High  School  Journals 
with  Printing  Pirn  Awarded  Printing  Contract  by 
Student  Body  Association  is  Guilty  of 

IC[  SS I  ON  -  BAR  TLET  T  Parking  Plaza  -  Parking  Rates  and 
Regulations,  Control  of  by  City 

MUInTICIPAL  Affairs,  Payment  of  Accident  insurance  Premiums 
Forbidden  as  Additional 


1130 

1099 
1098 
1122 
1101 
1105 
1118 
1120 

1116 

1116 
1099 


I€TTUAL   Aid   Agreement 


9901 

6901 

\ZS.ll 


st^  ©on 


MUMCIFAL   CODE  Year   19$6 

Opinion  No, 

PART    11,    Chapter   11  109[j. 

SECTIuN  2,   Part    111  109^ 

SECTION  26,    Part   111  1091; 

SECTION   35 >    Part    111  1091^. 

SECTIONS   301,301.11   -   Part    1  1109 


Ui 


-  N  -  Year  1956 

Opinion  No, 

NECESSITY  for  Inclusion  of  Prevailing  Wage  Hates  in  Call 

for  Bids  1111 

NECESSITY  for  Pentiit  Solicitor  -  Parking  1106 

NECESSITY  of  Referral  of  Ainendments  to  plan  1  to  Retirement 

Board  for  Approval  -  Health  Service  Board  1121; 


-  0  -  Year  1956 

Opinion  No. 
OFF-Street  Parking  lllOA 

OFFICER  and  Employee  Classification  of  Airport  I^anager       1130 
OSTEOPATH  As  Surgeon  1117 


veil 


egtu?, 


-  p  - 

PACIFIC  Gas  and  Electric  Company 
PARKING 

FARKIMG  Rates  and  Regulations  of  Parking  Facilities  Owned 
and  Leased  by  City  -  Control  of  by  C  ity 

PARKING,  Street,  Solicitor  for.  Necessity  for  Permit 

PARI -MUTUAL  Funds  Used  for  Rehabilitation  of  Palace  of 
Fine  Arts 

FART  Time  Employees,  Municipal  Railway 

PART  Time  Position,  Generally 

PARTICIPATION  in  Dice  Gaming  for  I^iercnandise  by  Proprietor: 
Effect  thereof 

PAYMELTT  of  Osteopath  Bill  Under  Health  Service  Plan  1 

PERMIT  Parking  Solicitors,  for  Parking  Autos  on  Street 

PER  SGML  Property  Taxes  -  Statute  of  Limitations 

POLICE  DEPARTMENT  -  Power  to  Examine  Arrested  Persons  for 
Tuberculosis 

POSITIONS  Outside  of  the  City  and  County 

POSSESSORY  Interests 

POWJjR  of  Board  of  Supervisors  to  Enact 
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OPINION  NO.  1092 
July  2,    1956 


SUBJECT:   EXECUTIONS  ISSUED  UNDER  PROVISIONS  OF  SECTION  688.1, 
C.C.P. :  EXECUTION  PROCEDURE  WHEN  A  LIEN  UPON  THE 
JUDGMENT. 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"It  is  requested  that  this  office  be  furnished  with 
an  official  opinion  as  to  the  proper  procedure  for  the 
Clerk  to  follow  in  the  issuance  of  an  execution  v/here  a 
judgment  lien  exists  upon  the  judgment. 

"In  connection  vrith  this  request,  the  follov/ing 
specific  questions  are  proposed: 

"1.  Should  an  execution  be  issued  for  the  full 
amount  of  the  judgment  and  a  notation  be  made  on  the 
face  of  the  execution  that  said  execution  is  subject 
to  a  judgment  lien,  the  name  of  the  lien  holder,  the 
amount  of  the  lien  granted;  or 

"2.  Should  an  execution  be  issued  for  the  full 
amount  of  the  judgment  less  the  lien? 

"3.   If  it  is  decided  that  an  execution  should 
be  issued  as  provided  in  paragraph  2  above,  does  the 
lien  holder  have  the  right  of  execution  for  the  amoimt 
of  his  lien  and  on  vihat  basis?" 

OPINION 

The  code  section  which  is  the  subject  of  your  request,  Code 
of  Civil  Procedure  Section  688.1,  reads  as  follows: 

"Upon  motion  of  a  judgment  creditor  of  a  plaintiff 
or  plaintiffs  in  an  action  or  special  proceeding  made 
in  the  court  in  v;hich  the  action  or  proceeding  is  pend- 
ing upon  written  notice  to  all  parties,  the  court  or 
judge  thereof  may,  in  his  discretion,  order  that  the 
judgment  creditor  be  granted  a  lien  upon  the  cause  of 
action  and  upon  any  judgment  subsequently  procured  in 
such  action  or  proceeding,  and,  during  the  pendency  of 
such  action,  may  permit  said  judgment  creditor  to  inter- 
vene therein.   Such  judgment  creditor  shall  have  a  lien 
to  the  extent  of  his  judgment  upon  all  moneys  recovered 
by  his  judgment  debtor  in  such  action  or  proceeding  and 
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no  compromise  J  settlement  or  satisfaction  shall  be 
entered  into  by  or  on  behalf  of  said  debtor  without 
the  consent  of  said  judgment  creditor,  unless  his  lien 
is  sooner  satisfied  or  discharged.   The  clerk  or  judge 
of  the  court  shall  endorse  upon  the  judgment  recovered 
in  such  action  or  proceeding  a  statement  of  the  exist- 
ence of  the  lien,  the  date  of  the  entry  of  the  order 
creating  the  lien,  and  the  place  v/here  entered,  and  any 
abstract  issued  upon  the  judgment  shall  contain,  in 
addition  to  the  matters  set  forth  in  Section  674  of  the 
Code  of  Civil  Procedure,  a  statement  of  the  lien  in 
favor  of  such  judgment  creditor." 

The  basic  question  to  be  considered  in  determining  the 
proper  procedure  to  be  followed  under  this  section  is  whether  execu- 
tion shall  be  issued  for  the  full  amount  of  a  judgment  or  for  only 
that  amount  of  a  judgment  vrhich  exceeds  the  amount  of  the  lien  v;hich 
a  third  party  has  acquired  against  the  judgment.   In  determining  this 
question,  some  consideration  of  the  purpose  of  this  statute  is  mater- 
ial.  In  1941  when  this  statute  was  first  enacted,  it  was  part  of  a 
legislative  reform  which  also  resulted  in  the  araendment  of  Code  of 
Civil  Procedure  Section  688  by  the  addition  to  that  section  of  a  pro- 
vision "that  no  cause  of  action  nor  judgment  as  such,  shall  be  sub- 
ject to  levy  or  sale  on  execution."   In  order  to  provide  a  substitute 
for  the  remedy  of  levy  and  sale  which  was  thus  expressly  abrogated, 
the  Legislature  in  1941  enacted  688.1  above  quoted.   It  has  recently 
been  held,  in  the  only  case  dealing  with  procedure  binder  Section 
688.1,  that  "the  section  is  remedial  in  nature  and  should  be  liberally 
construed  to  give  effect  to  the  remedy  v;hich  it  authorizes ."  (McClearen 
v.  Superior  Court,  45  C.  2d  852,  856) 

The  McClearen  case  above  cited  also  held  that  a  lien 
claimant  is  not  required  to  intervene  or  participate  in  the  main 
action,  although  he  may  in  some  cases  be  properly  granted  those  rights. 
It  was  noted,  however,  in  regard  to  the  lien  claimant,  that  "in  most 
instances  his  needs  would  be  satisfied  by  the  granting  of  a  lien 
against  the  prospective  judgment."   (45  C.  2d  856)  It  is  thus  clear 
that  the  Supreme  Court  has  treated  Section  688.1  as  lending  a  lien 
created  thereunder  sufficient  dignity  as  the  basis  for  the  enforce- 
ment of  the  rights  of  a  lien  holder,  without  requiring  him  to  inter- 
vene and  obtain  his  ovin  independent  judgment. 

In  construing  Section  688.1  in  the  light  of  this  background, 
it  is  at  once  apparent  from  its  wording  that  the  lien  obtained  there- 
under attaches  "upon  any  judgment  subsequently  procured"  in  the 
action  or  proceeding  and  "upon  all  moneys  recovered"  by  the  judgment 
debtor  therein.   Other  provisions  in  the  section  prevent  compromise, 
settlement  or  satisfaction  of  the  judgment  without  satisfaction  or 
discharge  of  the  lien,  and  require  the  Clerk  to  endorse  the  fact  that 
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said  lien  was  obtained  upon  any  judgment  or  abstract  thereof.  These 
provisions  indicate  that  any  judgment  to  which  such  lien  attaches 
cannot  be  enforced  without  full  protection  of  the  prior  rights  of 
the  lien  holder  when  a  lien  has  been  validly  obtained  pursuant  to 
the  provisions  of  the  section.  If  an  execution  vrere  to  be  issued, 
as  suggested  in  your  second  question,  for  the  amount  of  the  judgment 
less  the  lien,  the  security  of  the  lien  holder  would  be  to  that 
extent  impaired,  for  his  lien  would  not  then  be  treated  as  "a  lien 
to  the  extent  of  his  judgment  upon  all  moneys  recovered  by  his  judg- 
ment debtor  in  such  action  or  proceeding."  Further,  it  is  also  to 
be  noted  that  there  is  no  statutory  authority  in  this  section,  or 
elsewhere,  for  the  issuance  of  an  execution  upon  less  than  the  full 
amount  of  a  judgment  upon  the  ground  that  there  is  a  prior  lien  out- 
standing. 

Thus  I  am  convinced  that  the  only  proper  procedure  for  the 
Issuance  of  execution  upon  a  judgment  encumbered  by  a  lien  is  that 
alternative  which  you  have  indicated  in  your  first  question.  Under 
such  procedure,  the  amount  needed  to  assure  the  priority  of  the  lien 
can  be  collected  and  v;ithheld  for  that  purpose.   I  am  in  agreement 
with  your  suggestion  that  as  a  matter  of  precaution  the  existence  of 
such  a  lien  should  be  indicated  by  notation  on  the  face  of  the  vn?it 
of  execution. 

Since  I  have  ansv-jered  your  first  question  in  the  affirma- 
tive, the  answer  to  the  second  question  is  necessarily  in  the  negative, 
and  there  is  no  need  for  the  consideration  of  your  third  question. 

Respectfully  submitted, 

DION  R.  HOLM 
RMD/GEB  City  Attorney 

To:  Mr.  Martin  Mongan 
County  Clerk 
City  Hall 
San  Francisco  2 
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SUBJECT:   SOCIAL  SECURITY  COVERAGE  FOR  FiEMBERS  OF  THE  SAN  FR^a^CISCO 
CITY  AND  COUNTY  EMPLOYEES  RETIREi-'iENT  SYSTEM;  EPFECT  OF 
REFERENDUM;  APPLICATION  TO  STATE  AGENCY  FOR  EXECUTION 
OF  AN  AGREEMENT  WITH  FEDERvkL  AGENCY  FOR  COVERAGE. 
(Supplement  to  Opinions  1060  and  976) 

Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  follows: 

R  E  g>  U  EST 

"The  Judiciary  Committee  of  the  Board  of  Supervisors 
is  currently  studying  a  proposal  to  afford  Social  Security 
benefits  to  members  of  the  San  Francisco  City  and  County 
Employees  Retirement  System,   In  connection  therewith  you. 
have  heretofore  been  kind  enough  to  render  your  Opinions 
Nos.  976  and  1060,  dated  August  1,  1955  and  March"  22,  1956, 
respectively. 

"There  has  been  propounded  to  the  Comiviittee  by  Mr. 
Sylvester  J.  McAtee,  attorney  for  the  San  Francisco 
Municipal  Conference,  a  question  concerning  the  legal 
operation  and  effect  of  a  referendum  conducted  pursuant 
to  applicable  provisions  of  California  law,  Mr.  McAtee' s 
question  is  contained  in  his  letter  of  June  13>  1956* 
addressed  to  the  members  of  the  Judiciary  Committee.  A 
copy  is  enclosed." 

The  letter  referred  to  reads  as  follows: 

"Respectfully  I  submit  herewith  a  question  to  be 
referred  to  the  City  Attorney  for  a  specific  answer  yes 
or  no,  based  upon  the  follo^^Jing  premises: 

"Sec.  22300  of  the  California  Governiiaent  Code 
provides  that  the  State  Board  ' shall'  authorize 
a  referendum  upon  the  request  of  the  legislative 
or  governing  body  of  a  governmental  agency,  and 

"Sec.  2230i|.  provides  that  the  referendum  'shall  be 
conducted'  by  the  appropriate  State  agency,  and 
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"Sec.  22305  provides  that  upon  receiving  evidence 
satisfactory  to  hiia  that  the  requisite  conditions 
have  been  complied  xjith  'the  Governor  shall  so 
certify  to  the  Federal  agency' ,  and 

"Sec.  218  (d)  (3)  of  the  Federal  Social  Security  Act 
provides  that  'if  the  Governor  certifies'  that  the 
requisite  conditions  have  been  met,  the  municipal 
employees  shall  then  be  included  in  the  Federal  system, 

"Upon  this  state  of  law 

"1.   IF  the  Board  of  Supervisors  shall  adopt  the 
proposed  resolution,  and 

"2.   IF  the  referendum  is  held  pursuant  thereto 
and  in  conformity  ulth  lavj,  and 

"3«   IP  all  requisite  conditions  are  complied  with 

and  a  majority  of  eligible  employees  vote  in  favor,  and 

"i]..   IF  the  governor  '  shall'  so  certify  to  the  appro- 
priate Federal  agency, 

"  Then 

"QUESTION:   are  such  city  employees  then  Included  in 
the  Federal  Social  Security  system? 

"SUBJECT  ONLY  to  the  purely  administrative  act  of  vjork- 
Ing  out  an  agreement  in  accordance  with  the  plan  adopted  by 
the  employees  in  the  referendum  under  the  rules  and  regula- 
tions properly  applicable  of  the  State  board  and  the  Fed- 
eral agency," 

OPINION 

The  answer  to  the  question  propounded  in  the  letter  of  Mr, 
Sylvester  J.  McAtee,  attorney  for  the  San  Francisco  huniclpal  Con- 
ference is  "No." 

The  specific  language  of  Section  2l8  (d)  (3)  of  the  Social 
Security  Act  and  the  provisions  of  the  Government  Code  hereinafter 
referred  to  establish  beyond  doubt  that  the  act  which  is  legally 
effective  to  include  the  eligible  emplo3'-ees  who  are  members  of  the 
San  Francisco  City  and  County  i^mployees  Retirement  System  in  the 
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Federal  Social  Security  Systera  is  the  execution  of  the  agreement, 
or  the  modification  of  an  existing  agreement,  with  the  appropriate 
federal  agency  providing  for  the  inclusion  of  the  eligible  employees 
who  are  members  of  the  San  Francisco  City  and  County  i^mployees 
Retirement  System  in  the  Federal  Social  Security  System,   (Section 
216  (d)  (3),  Social  Security  Act;  ij.2  U.S.C.  Section  i|l6  (d)  (3); 
Government  Code  Section  2220[j.) 

Section  2l8  (d)  (3)  of  the  Social  Security  Act,  referred 
to  in  the  letter  of  Mr.  McAtee,  provides  in  part  as  follows:  " ,  ,  an 
agreement  with  a  State  may  be  made  appl ipable.  {  e ithe r__ in_ the 
original  agreement  or  by  any  modification  thereo"f}_  to  service 
performed  by  employees  in  positions  covered  by  a^  retirement 
system  .  .  ,  if  the  Governor  certifies  to  th*e  Secretary  of  Health, 
Education  and  uelfare  that  the  following  conditions  have  been  met," 
(Emphasis  added) 

As  a  prerequisite  to  the  execution  of  the  agreement,  or 
the  modification  of  an  already  existing  agreement,  by  the  State 
xijith  the  appropriate  federal  agency,  the  following  steps  are 
necessary: 

1.   That  the  Governor  certify  to  the  Secretary  of  Health, 
Education  and  Welfare  that  the  followinij  conditions  have  been  met: 

(a)  a  referenduTii  by  secret  written  ballot 
Was  held  on  the  question  of  whether 
service  in  positions  covered  by  the 
Retirement  System  should  be  excluded  or 
included  under  an  agreement  for  social 
security  coverage; 

(b)  an  opportunity  to  vote  in  such  referendum 
was  given  and  vjas  limited  to  eligible 
employees; 

(c)  not  less  than  90  days'  notice  of  such  refer- 
endum vJas  i_iven  to  all  such  employees; 

(d)  such  referendum  was  conducted  xinder  the  super- 
vision of  the  Governor  or  an  agency  or  individual 
designated  by  him;  and 

(e)  a  majority  of  the  eligible  employees  voted  in 
favor  of  including  service  in  such  positions 
under  an  agreement  for  social  security  coverage. 
(Section  2l6  (d)  (3),  Social  Security  Act; 

k2   U.S.C.  Section  I|.l8  (d)  (3)) 
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2.  That  the  Board  of  Supervisors  of  the  City  and  County 
of  San  Francisco  determine  to  raake  forraal  application  to  the  Board 
of  Administration  of  the  State  Employees  Retirement  System  for  the 
inclusion  of  the  eligible  employees  who  are  members  of  the  :ian 
Francisco  City  and  County  Employees  Retirement  System  in  the  agree- 
ment betvjeen  the  State  and  the  appropriate  federal  agency  (Govern- 
ment Code  Section  22208)  and  that  the  Board  of  Administration  of 
the  State  Employees  Retirement  System,  upon  such  application  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco, 
execute  on  behalf  of  the  State  an  agreeuient  vjith  the  appropriate 
federal  agency  for  the  coverage  of  the  eligible  employees  who  are 
members  of  the  San  Francisco  City  and  Covmty  Employees  Retirement 
System  under  the  federal  insurance  system  in  conformity  xdth  the 
provisions  of  Section  2l8  of  the  Social  Security  Act  and  applicable 
federal  regulations.   (Ciovernment  Code  Section  22201) 

Under  Government  Code  Section  22208,  as  I  pointed  out 
in  my  opinion  of  March  22,  1956»  No.  1060,  it  is  not  mandatory 
that  the  Board  of  Supervisors,  upon  a  favorable  vote  on  the 
referendum,  request  that  the  Board  of  Administration  of  the  State 
Employees  Retirement  System  execute  the  requisite  agreement  with 
the  appropriate  federal  agency,  but  the  Board  of  Supervisors, 
after  such  favorable  vote,  must  at  that  time  determine  whether 
or  not  application  should  be  made  to  the  Board  of  Administration 
of  the  State  Employees  Retirement  System  for  execvition  of  the 
agreement  provided  for  in  Government  Code  Section  22208  and  Section 
2lG  (d)  (3)  of  the  Social  Security  Act.   If  such  formal  request  is 
made  by  the  Board  of  Supervisors  to  the  Board  of  Administration  of 
the  State  Employees  Retirement  System,  hoxjever,  it  must  be  for 
coverage  upon  the  plan  set  forth  in  the  referendxam. 

3.  That  before  the  Board  of  Administration  of  the  State 
Employees  Retirement  System  shall  execute  on  behalf  of  the  State 
the  agreement  with  the  appropriate  federal  agency  for  the  coverage 
of  eligible  eiaployees  x-iho  are  members  of  the  San  Fraiicisco  City 
and  County  Employees  Retirement  System,  the  City  and  County  of  San 
Francisco  shall  enter  into  a  written  agreement  with  the  Board  of 
Administration  of  the  State  Employees  Retirement  System,  which 
agreement  shall  include  such  provisions  which  the  Board  deems 
necessary  in  the  administration  of  the  said  insurance  system  as 

it  affects  the  State,  the  City  and  Coxmty  of  San  Francisco  and 
its  employees.   (Government  Code  Section  22203) 
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You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
City  Attorney 


LSM/BJ\'J 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention:   Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO.  1094 
July  12,  1956 

SUBJECT:   SELF-SERVICE  VENDING  MACHINES  -  RIGHT  OF 
PLANNING  COMMISSION  TO  REGULATE;  ARE  THEY 
SUBJECT  TO  FEE  UNDER  HEALTH  CODE 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as  follows: 

REQUEST 

"V/e  are  now  asking  for  opinion  in  connection  with  a  new 
type  of  vending  machine,  illustrated  in  the  attached  brochure, 
bearing  the  trade  name  of  Vari-Vend,  and  represented  in  this 
area  by  Robert  B.  Crabtree  of  Paul  M.  Porter,  Inc.,  3710  San 
Pablo  Avenue,  Oakland  8,  California.  This  firm  proposes  to 
install  in  San  Francisco,  indoor  and  outdoor  types  of  'Vari- 
Vend'  in  three  general  styles: 

1.  A  coin-operated  general  grocery-store  which  will 

vend  milk,  milk  products,  eggs,  cottage  cheese, 

butter,  bread,  'or  any  other  products, '  this 

machine  to  be  maintained  within  a  temperature 

range  of  33"   -   40°  F.  This  particular  style  is 

described  in  detail  in  the  attached  leaflet. 

2.  A  coin-operated  frozen-food  store,  selling  ice 
cream  and  other  frozen  foods  and  also  frozen 
dinners,  this  machine  to  be  maintained  at  a 
temperature  of  'minus -5°  F. ' 

3.  A  coin-operated  delicatessen  serving  cooked  in- 
dividual dinners,  ' ready- to- eat ' --presumably 
indicating  this  machine  is  to  be  maintained  at 
steam-table  temperature,  averaging  140°  -  150°  F. 

The  firm  assures  us  that  a  thermometer  is  in  plain  view 
in  each  machine. 

These  vending  machines  are  planned  primarily  for  instal- 
lation in  lobbies  of  apartment  houses  in  second  residential 
districts,  also  in  Industrial  plants  of  all  kinds,  and  Judging 
from  the  caption  on  the  enclosed  brochure,  also  for  general 
outdoor  installation. 

Prom  the  legal  standpoint,  we  need  your  opinion  on  the 
following  two  points. 

1.   Are  such  vending  machines  and  their  location, 

mainly  in  apartment  houses  in  the  second  resident- 
ial district,  within  the  jurisdiction  of  the  City 
Planning  Commission  and  the  City  Planning  Code, 
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Part  II,  Chapter  II  of  the  Municipal  Code,  and 
should  each  proposed  installation  first  clear 
through  the  Planning  Commission? 

2.  Inasmuch  as  both  indoor  and  outdoor  installations 
are  proposed,  and  Inasmuch  as  Section  440  of  the 
Health  Code  specifically  covers  'to  VEND. ...  from 
any. .. .STREET  STAND  any  food  product....'  is  it 
not  true  that  by  the  rule  of  construction  known  as 
'ejusdem  generis',  quoted  from  36  Cyc,  pp  1119, 
1120  on  Page  4  of  your  Opinion  No.  953  of  May  17, 
1955,  this  new  type  of  vending  machine,  similar  to 
a  grocery  store,  frozen-food  store,  delicatessen, 
and  to  an  enclosed  street  stand,  does  definitely 
come  within  the  wording  and  provisions  of  Section 
440  of  the  Health  Code,  would  require,  subject  to 
the  usual  fee  of  $9.00  for  the  fiscal  year  or  part 
thereof,  a  separate  application  and  permit  for  each 
proposed  installation?" 

OPINION 


Point  One 


Part  II,  Chapter  II  of  the  San  Francisco  Municipal  Code,  City 
Planning  Code,  Sections  3  and  4,  provide  as  follows: 

"Section  3.   FIRST  RESIDENTIAL  DISTRICT. 
In  a  First  Residential  District  no  building  or  premises 
shall  be  used  and  no  building  shall  be  constructed  or 
altered  which  is  arranged.  Intended  or  designed  to  be 
used  for  any  purpose  other  than  for 


(a)  Single  family  dwelling; 
(b) 


Public  or  parochial  school;  non- 
profit elementary  or  secondary  school, 
attendance  at  which  satisfies  the  require- 
ments of  the  compulsory  education  laws  of 
the  State  of  California; 
Church; 

Community  club  house; 

Truck  gardening,  horticulture,  where  no 
building  is  Involved; 

The  usual  accessories  on  the  same  lot  with 
these  various  buildings  not  involving  the 
conduct  of  a  business,  but  including  the 
office  of  a  musician,  physician  or  dentist 
or  other  person  authorized  by  law  to  practice 
medicine  when  situated  in  the  same  dwelling 
used  by  such  person  as  his  or  her  place  of 
residence;  and  a  garage  or  group  of  garages 
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containing  space  for  passenger  automobiles  for 
the  use  of  tenants  in  the  main  building  on  the 
premises; 


lil 


"Section  4.   Second  Residential  District. 
In  a  Second  Residential  District  no  building  or  premises 
shall  be  used  and  no  building  shall  be  constructed  or 
altered  which  is  arranged,  designed  or  intended  to  be  used 
for  any  purpose  other  than  the  purposes  specified  in 
Section  3  of  this  Article  and  those  of  a: 

a)  Tenement  house  or  apartment  house; 

[b)     Flat; 

c)  Boarding  or  lodging  house; 

d)  Hotel; 
\e)     Library; 

f )   Police  Station; 

_)  Fire  Station; 

[h]   Health  Institutions;  Home  for  the  Aged  and 
Nursing  Homes;  for  the  accommodation  of  not 
to  exceed  eight  (8)  inmates;  Day  Nursery  or 
Nursery  School,  provided,  however,  that  no 
sign,  advertising  matter  or  other  device  of 
I  any  character  shall  be  displayed  on  any  por- 

tion of  the  exterior  of  such  building  or 
premises  which  will  give  any  outward  indica- 
tion of  the  character  of  its  occupancy." 

There  can  be  no  question  that  the  use  and  purpose  of  the 
vending  machines  in  question  is  a  commercial  or  business  one  and 
as  such  clearly  prohibited  by  the  provisions  of  the  above-cited 
sections  of  the  City  Planning  Code. 

The  enumeration  of  the  types  of  uses  permitted  under  Section 
3  and  Section  4  contain  no  language  which  can  be  interpreted  so  as 
to  permit  such  a  commercial  use  within  a  building  or  premises  lo- 
cated within  a  second  residential  district.   It  is  my  further  opin- 
ion that  such  a  proposed  use  is  not  such  an  "accessory  use"  as  to 
bring  it  out  of  the  restrictions  imposed  under  the  zoning  ordinance. 
The  use  or  presence  of  such  a  vending  machine  is  certainly  not  an 
aid  nor  does  it  contribute  in  a  minor  or  secondary  manner  as  an 
incident  or  subordinate  to  the  principal  use  of  any  premises  or 
building  as  an  apartment  house;  that  is,  as  an  adjunct  or  accompan- 
iment to  the  normal  requirements  of  an  apartment  house. 

In  the  absence  of  an  amendment  to  the  City  Planning  Code  any 
such  installation  of  a  machine  of  the  type  in  question  would  also 
be  in  violation  of  both  Section  11  of  the  City  Planning  Code  re- 
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quiring  a  Certificate  of  Occupancy  and  Section  100  of  the  same  code 
calling  for  a  Building  Permit  to  be  issued  by  the  Central  Permit 
Bureau  after  approval  by  the  Bureau  of  Building  Inspection,  Division 
of  Fire  Prevention  and  Investigation  and  the  City  Planning  Commis- 
sion. 

In  the  event  of  any  further  doubt,  the  following  provision  ot 
Section  2,  Part  III,  of  the  Municipal  Code  must  be  complied  with: 

"Sec.  2.  Approva,l  of  City  Planning  Commission. 
The  head  of  any  department  or  office  authorized  to 
issue  permits  or  licenses  shall  secure  the  approval 
of  the  City  Planning  Commission  for  any  application 
for  a  permit  or  license,  in  any  case  where  it  is  not 
clearly  prescribed  by  the  zoning  ordinances  and  reg- 
ulations of  the  city  and  county  that  the  business, 
enterprise  or  activity  for  which  application  for  a 
permit  is  made,  can  legally  be  established  on  or  at 
the  location  covered  in  the  application  for  permit." 

And  in  addition.  Section  26,  Part  III,  of  the  Municipal  Code: 

"Sec.  26.  Pacts  to  Be  Considered  by  Departments. 
In  the  granting  or  denying  of  any  permit,  or  the  revoking 
Or  the  refusing  to  revoke  any  permit,  the  granting  or 
revoking  power  may  take  into  consideration  the  effect 
of  the  proposed  business  or  calling  upon  surrounding 
property  and  upon  its  residents,  and  inhabitants  thereof; 
and  in  granting  or  denying  said  permit,  or  revoking  or 
refusing  to  revoke  a  permit,  may  exercise  its  sound  dis- 
cretion as  to  whether  said  permit  should  be  granted,  trans- 
ferred, denied  or  revoked." 

Point  Two: 

The  answer  to  your  second  point  is  in  the  affirmative  on  all 
parts. 

As  set  out  in  my  opinion  No.  953  of  May  17,  1955,  Section  440 
of  the  Health  Code  provides  as  follows: 

"SEC.  440.   Handling,  Care,  Sale,  Etc.,  of  Foodstuffs. 
It  shall  be  unlawful  for  any  person,  firm,  corporation  or 
their  servants  or  employees,  to  maintain  or  operate  within 
any  building,  room,  apartment,  dwelling,  basement,  or  cellar, 
a  bakery,  confectionery,  cannery,  packing  house,  candy 
factory,  ice  cream  factory,  restaurant,  hotel,  coffee  and 
chop  house,  grocery,  meat  market,  sausage  factory,  delicates- 
sen store,  or  other  place  in  which  food  is  prepared  for  sale, 
produced,  manufactured,  packed,  stored,  or  otherwise  dis- 
posed of,  or  to  vend  or  peddle  from  any  wagon  or  other 
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vehicle,  or  from  any  basket,  hand  steamer,  street  stand 
any  food  product  .  .  .  which  is  sold,  or  otherwise  dis- 
posed of  for  human  consumption,  within  the  City  and  County 
of  San  Francisco,  without  having  first  obtained  a  certi- 
ficate. Issued  and  signed  by  the  Director  of  Public  Health 
of  said  city  and  county,  that  first,  the  premises  are  in 
a  sanitary  condition,  and  that  all  proper  arrangements 
for  carrying  on  the  business  without  Injury  to  the  public 
health  have  been  complied  with  and,  second,  that  the  pro- 
visions of  all  ordinances,  or  regulations  made  in  accord- 
ance therewith  for  the  conduct  of  such  establishments 
have  been  complied  with  .  .  ,  . " 

In  36  Cyc.  pp.  1119>  1120,  it  is  stated  as  follows: 

"By  the  rule  of  construction  known  as  'ejusdem 
generis, •  where  general  words  follow  the  enumeration 
of  particular  classes  of  persons  or  things,  the  general 
words  will  be  construed  as  applicable  only  to  persons 
or  things  of  the  same  general  nature  or  class  as  those 
enumerated.  The  particular  words  are  presumed  to  describe 
certain  species  and  the  general  words  to  be  used  for  the 
purpose  of  including  other  species  of  the  same  genus.  The 
rule  is  based  on  the  obvious  reason  that  if  the  legislature 
had  intended  the  general  words  to  be  used  in  their  un- 
restricted sense  they  would  have  made  no  mention  of  the 
particular  classes.   The  words  'other'  or  'any  other' 
following  an  enumeration  of  particular  classes  are  there- 
fore to  be  read  as  'other  such  like, '  and  to  include  only 
others  of  like  kind  or  character." 

Applying  the  rule  of  ejusdem  generis  as  a  rule  of  construction 
of  Section  440  of  the  Health  Code,  it  is  my  opinion  that  either  an 
indoor  or  outdoor  installation  of  one  of  these  vending  machines  is 
subject  to  the  provisions  of  Section  440. 

A  careful  reading  of  this  section  will  clearly  indicate  that 
it  is  concerned  with  the  handling,  sale,  care,  peddling  or  other 
disposition  of  foodstuffs.   No  distinction  is  made  as  to  whether 
such  food  is  consumed  on  or  off  the  premises  as  was  the  case  in 
Treasure  Island  Catering  Co.  v.  State  Board  of  Equalization,  19 
Cal.  2d  lai.   There,  the  question  was  presented  as  to  whether  food 
consumed  in  the  Immediate  vicinity  of  these  booths  was  consumed  on 
the  premises  within  the  meaning  of  the  California  Retail  Sales  Tax 
Act.   In  our  particular  case  any  question  relative  to  regulations 
affecting  food  consumed  on  the  premises  may  be  found  within  the 
provisions  of  the  Public  Eating  Establishment  Code,  to  wit.  Section 
J51  of  the  Health  Code,  and  the  succeeding  sections  immediately 
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In  the  instant  case,  adopting  the  rule  of  ejusdem  generis,  an 
indoor  installation  would  clearly  constitute  a  "place  in  which  food 
is  stored"  or  "otherwise  disposed  of"  and  an  outdoor  Installation 
would  constitute  "vend(ing)  .  .  .  from  a  ,  .  .  street  stand,"  both 
within  the  provisions  of  Section  440  of  the  Health  Code,  and  before 
any  installation  may  be  made  a  certificate  attesting  that  the 
premises  are  in  a  sanitary  condition  and  that  the  provisions  of  all 
ordinances  or  regulations  have  been  complied  with  must  first  be 
obtained  from  the  Director  of  Public  Health,  together  with  the  pay- 
ment of  a  fee  of  $9.00  per  premises  as  provided  for  under  the  pro- 
visions of  Section  35,  Part  III,  San  Francisco  Municipal  Code. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Ellis  D.  Sox,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 

Copy  to:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 


SEY/GEB 


OPINION  NO.    1095 
July  13,    1956 


SUBJECT:      ?mm    OF  CITY  TO   LIMIT  BY  CHARTER    PROVISION    ITS 
LIABILITY  FOR    INJURIES  ARISING  FROM  DEFECTS    IN 
STREETS,    ETC.    TO   INSTANCES  WHERE   PREVIOUS  WRITTEN 
NOTICE   OF  DEFECT  kW)  FAILURE  TO  REPAIR. 

Gentlemen: 

I  am  In  receipt  of  your  request  for  an   opinion  as  to  the 
power   of   the  City  to   limit  by  charter  provision  its   liability  for 
injuries  arising  from  defects   in   streets,    etc.,    to  instances  where 
previous  written  notice   of   the   defect  has  been  given   to  the  City  and 
the  City  has  failed  within  a  reasonable    time   to  repair   or  remove   the 
defect. 

OPINION 

A  city,  by  adopting  a  charter,  becomes  independent  of 
general  laws  only  as  to  "municipal  affairs,"  and  in  matters  of  gen- 
eral state -wide  concern  the  general  law  is  paramount. 

The  existence  of  a  municipality'  s  liability  for  the  danger- 
ous or  defective  condition  of  its  streets  is  a  matter  of  state 
concern,  and  with  regard  to  such  a  matter  local  regulations  may  be 
enforced  only  if  they  are  not  in  conflict  with  the  general  law 
(Eastlick  v.  City  of  Los  Angeles.  29  Cal.2d  66l). 

Under  Government  Code  Section  53050,  a  "local  agency"  means 
a  city,  county  or  school  district. 

Government  Code  Section  53051  provides: 

"§53051*  When  local  agency  liable  for  injuries 
resulting  from  dangerous  or  defective  condition  of  public 
property.  A  local  agency  is  liable  for  Injviries  to 
persons  and  property  resulting  from  the  dangerous  or 
defective  condition  of  public  property  if  the  legislative 
body,  board,  or  person  authorized  to  remedy  the  condition: 

"(a)   Had  knowledge  or  notice  of  the  defective  or 
dangerous  condition. 

"(b)   For  a  reasonable  time  after  acquiring  knowl- 
edge or  receiving  notice,  failed  to  remedy  the  condition 
or  to  take  action  reasonably  necessary  to  protect  the 
public  against  the  condition." 

It  is  well  settled  by  a  long  line  of  cases  that  actual  no- 
tice of  a  defective  or  dangerous  condition  of  a  street  or  public 
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property  is  not  required.      Constructive  notice   satisfies  the    statute 
(Fackrell  v.   City   of  San  Diego,    26  Cal.2d   196) . 

A   city  will  be   deemed   to  have   constructive  notice  of   a 
dangerous   or   defective    sidewalk  or    street  when  reasonable   inspection 
would   have  disclosed   the    dangerous   condition      (Nicholson  v.   City  of 
Los  Angeles,    5  Cal.2d   36I) . 

You  are   advised,    therefore,    that  under   existing   law  the 
City  has  no  power  to   limit   its   liability  for   inj\iries  arising  from 
defects   in   streets  or  public  property  by  a   charter  provision  re- 
quiring,   as  a   condition  precedent   to   liability,    that   the  City   shall 
have   first  received  written   notice   of   the   defect. 

Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 


JJTJr./BJM 


To:      BOARD   OP   SUPERVISORS 
235  City  Hall 
San  Francisco  2 

Attention:      JohnR.   McGrath,    Clerk. 


OPINION  NO.  1096 
July  16,  1956 


SUBJECT:   ARE  THE  MEMBERS  OF  THE  PUBLIC  UTILITIES  COMMISSION 

COVERED  BY  WORKMEN'S  COMPENSATION  ACT  OR  COULD  OTHER 
INSURANCE  PROTECT  THE  COMMISSIONERS  V/HILE  ACTING  IN 
THE  SCOPE  AND  COURSE  OF  THEIR  DUTIES? 


Dear  Sir; 


You  have  requested  an  opinion  from  me  as  to  the  following 


questions : 

REQUEST 

"1.   Are  members  of  the  Public  Utilities  Commission 
protected  under  provisions  of  the  Workmen's 
Compensation  Act  with  regard  to  the  injuries 
which  they  may  sustain  while  acting  in  the 
course  and  scope  of  their  duties? 

"2.  V/hat  are  the  benefits  which  would  be  provided 
under  the  Workmen's  Compensation  Act  for  such 
injuries? 

"3.  V/hat  other  protection  in  the  form  of  insurance 
or  otherwise,  could  be  legally  provided  by  the 
City  and  County  to  compensate  Commissioners  who 
may  be  so  Injured? " 

OPINION 

I  shall  answer  each  of  your  questions  in  the  order  in  which 
you  have  asked  them. 

"1.   Are  members  of  the  Public  Utilities  Commission 
protected  under  provisions  of  the  V/orkmen's 
Compensation  Act  with  regard  to  Injuries  which 
they  may  sustain  while  acting  in  the  course  and 
scope  of  their  duties?" 

In  a  prior  opinion,  No.  395,  June  11,  1951,  I  was  present- 
ed with  a  similar  question  in  regard  to  the  compensation  coverage  of 
members  of  the  Redevelopment  Agency  and  Parking  Authority.   At  that 
time  I  concluded  that  the  members  of  each  body,  as  well  as  the  salaried 
employees  thereof,  are  entitled  to  the  benefits  of  Workmen's  Compen- 
sation Insurance.   Likewise,  members  of  the  Public  Utilities  Commission 
are  similarly  entitled  to  VJorkmen's  Compensation  benefits  in  the  event 
of  their  Injury  in  the  course  and  scope  of  their  City  employment. 
Such  conclusion  is  supported  by  Section  3351  of  the  Labor  Code  which, 
as  part  of  the  V/orkmen's  Compensation  Act,  Includes  "all  elected  and 
appointed  paid  public  officers"  within  the  protection  of  the  act. 
Since  Public  Utilities  Commissioners,  pursuant  to  Section  120  of  the 
Charter,  receive  compensation  In  the  sum  of  $100  per  month,  they 
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qualify  for  protection  under  the  section  above  cited.   This  conclu- 
sion is  supported  by  court  decisions  so  interpreting  the  above  sec- 
tion.  County  of  Monterey  vs.  Industrial  Accident  Commission,  199 
Cal.  221  (officers  giving  part  time  services);  County  of  Los"  Angeles 
vs.  Industrial  Accident  Commission,  89  Cal.  App.  736  (part  time 
election  inspector). 

"2.  What  are  the  benefits  which  would  be  provided 
under  the  V/orkmen's  Compensation  Act  for  such 
injuries?" 

Necessarily,  the  Workmen's  Compensation  Act,  as  a  detailed 
statutory  scheme  covering  a  variety  of  employment  relationships, 
cannot  be  adequately  summarized  in  an  opinion  of  this  type,  and  any 
statement  of  benefits  available  under  the  act  is,  by  its  very  nature, 
a  simplification  which  must  overlook  many  procedural  and  substantive 
provisions  of  the  law. 

As  you  are  undoubtedly  aware,  the  7/orkmen's  Compensation 
Act  applies  only  to  those  injuries  suffered  by  an  employee  which 
arise  out  of  and  in  the  course  of  his  employment.   Labor  Code  Sec- 
tion 3600.    (For  the  purposes  of  the  V/orkmen's  Compensation  Act, 
"employee"  is  used  as  a  generic  term  to  describe  all  persons  in  an 
employment  relationship,  whether  it  be  in  an  official  or  executive 
or  a  lesser  capacity.)  Benefits  available  to  an  injured  employee 
under  the  act  are  of  three  types — (1)  hospitalization  and  medical 
expenses,  (2)  disability  payments  in  lieu  of  salary  or  other  com- 
pensation lost  due  to  absence  from  work  caused  by  the  injury,  and 
(3)  death  benefits. 

In  the  first  category,  the  act  provides  for  medical  treat- 
ment and  hospitalization  and  the  treatment  of  all  injuries  covered 
by  the  act.   Labor  Code  Section  4600.   The  City  and  County  of  San 
Francisco,  pursuant  to  Labor  Code  Section  4603,  provides  hospital- 
ization and  medical  treatment  at  a  special  section  of  the  San 
Francisco  Hospital  devoted  to  this  purpose,  staffed  by  highly 
qualified  specialists  and  other  practitioners  of  .the  medical  arts 
and  fully  equipped  to  deal  with  all  traumatic  injuries.   By  the  use 
of  these  facilities,  and  under  the  administration  of  the  Retirement 
System,  the  City  and  County  fulfills  all  its  obligations  for  both 
the  hospitalization  and  out-patient  treatment  of  Injured  persons 
with  whose  care  it  is  charged  under  the  Workmen's  Compensation  Act. 

The  second  category  of  benefits  is  in  the  nature  of  pay- 
ments to  an  employee  to  compensate  him  for  any  loss  of  earnings  due 
to  the  Injury.   By  schedules  and  formulae  contained  in  the  act,  it 
is  possible  for  an  injured  employee  to  receive  65^  of  his  average 
weekly  earnings  during  the  period  of  disability  which  in  the  case  of 
temporary  disability,  may  extend  up  to  240  weeks  from  the  date  of 
the  injury.   Labor  Code  Sections  4653,  4656.  While  the  total  weekly 
payment  may  not  exceed  $40  in  any  case,  nevertheless,  losses  of  earn- 
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ings  in  outside  employment  may  be  computed  In  determining  the  average 
of  earnings  lost  for  the  purpose  of  applying  the  above  formulae. 
Labor  Code  Section  4453(b)   (prescribing  the  taking  of  95^  of  com- 
bined earnings  at  an  hourly  rate  not  higher  than  that  paid  in  the 
employment  in  which  the  injury  occurred.)   In  addition  to  the  bene- 
fits for  temporary  disability  there  are  also  benefits  obtainable 
when  disability  is  found  to  be  permanent,  consisting  of  both  periodic 
payments  and,  in  some  cases,  lump  sum  settlements. 

Death  benefits  are  provided  under  Labor  Code  Section  4702 
whereby  $10,000  Is  payable  to  a  person  who  is  totally  dependent  upon 
one  who  dies  as  a  result  of  injury  in  the  course  of  employment;  in 
the  event  there  is  a  surviving  widow  and  one  or  more  dependent  minor 
children,  the  death  benefit  is  Increased  2%   with  a  maximum  payable 
of  $12,500.  Burial  and  funeral  expenses  are  also  available.   Labor 
Code  Section  4701. 

It  should  be  pointed  out  that,  in  the  case  of  Public 
Utilities  Commissioners  disability  payments  predicated  on  a  loss  of 
earnings  would  only  be  available  in  the  event  that  a  commissioner 
ceased,  by  resignation  or  other  disability,  to  draw  the  $100  per 
month  compensation  provided  in  Section  120  of  the  charter,  or  in  the 
event  that  there  was  a  loss  in  any  other  business,  profession  or 
employment  carried  on  by  him. 

"3.   What  other  protection  in  the  form  of 

insurance  or  otherwise,  could  be  legally 
provided  by  the  City  and  County  to  com- 
pensate Commissioners  who  may  be  so 
injured? " 

In  reply  to  your  third  question,  I  have  carefully  consid- 
ered the  various  possibilities  of  providing  additional  compensation 
and  the  procedure  whereby  same  could  be  accomplished.   I  have  con- 
cluded that  under  its  power  as  a  chartered  municipality,  the  City 
and  County  could  validly  provide  its  officers  with  protection  in 
addition  to  that  afforded  under  the  V/orkmen's  Compensation  Act, 
since  the  provision  of  insurance  has  been  held  to  be  a  proper  public 
purpose  when  it  has  been  determined  that  the  furnishing  of  such 
benefits  serves  a  public  interest,  such  as  the  encouragement  of 
competent  people  to  assume  the  risks  and  responsibilities  of  office. 
People  vs.  Standard  Accident  Insurance  Co.,  42  Cal.  App.  2d  409 
Xpublic  liability  insurance  for  public  employees).   It  has  also 
been  held  that  the  provision  of  such  benefits  is  a  municipal  affair 
within  the  legislative  competence  of  a  chartered  city.   See  Richards 
vs.  Wheeler,  10  Cal.  App.  2d  IO8,  111.   V/hlle  the  Richards  case  and 
Pessier  v.  Campbell.  2  Cal.  2d  638,  held  that  under  the  charter  of 
the  City  of  Stockton  such  benefits  could  not  be  provided  without 
express  charter  authorization,  the  later  Supreme  Court  case  of 
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West  Coast  Advertising  Co.  vs.  San  Francisco,  Ih  Cal.  2d  516  at  522, 
held  that  the  San  Francisco  charter,  unlTke  the  Stockton  charter,  is 
not  a  grant  of  powers,  but  only  a  limitation  thereon. 

However,  I  am  compelled  to  the  opinion  that  there  is  an 
express  charter  restriction  against  the  payment  to  members  of  the 
Public  Utilities  Commission  of  any  compensation  over  and  above  the 
$100  per  month  which  they  receive  under  Charter  Section  120.   Section 
150  of  the  charter  provides  in  part: 

"The  salary,  wage  or  other  compensation  fixed  for 
each  officer  and  employee  in,  or  as  provided  by  this 
charter,  shall  be  in  full  compensation  for  all  services 
rendered,  ..." 

Since  Section  120  of  the  Charter  provides  that  the  "compensation"  of 
commissioners  shall  be  $100  per  month  there  can  be  no  compensation  in 
addition  thereto. 

Under  California  law,  the  authority  for  the  payment  of  dis- 
ability benefits  as  well  as  pensions  to  public  employees  is  that  such 
payment  is  in  effect  additional  compensation  for  services  rendered. 
Richards  v.  Wheeler,  supra,  10  Cal.  App.  2d  at  112.   In  view  of  the 
provisions  of  the  San  Francisco  charter  now  existing,  any  payments  in 
addition  to  V/orkmen's  Compensation  benefits  would  constitute  an 
additional  compensation  which  could  only  be  given  under  a  charter 
amendment,  proposed  in  the  discretion  of  the  Board  of  Supervisors 
and  approved  by  the  electorate. 

The  past  opinions  of  this  office  have  consistently  held 
additional  benefits  of  a  monetary  value  to  constitute  "compensation"; 
when  maximum  compensation  is  already  paid,  as  is  the  case  in  this 
situation,  no  further  compensation  is  then  possible.   Opinion  No. 
761,  December  21,  1953  (uniforms  for  police  officers  held  to  be 
forbidden  as  additional  compensation);  Opinion  No.  223,  August  3, 
1950,  (same  result  as  to  payment  of  parking  fees  for  members  of 
Board  of  Education).   Also  see  Opinion  No.  620,  October  20,  1952, 
(Invalidity  of  payment  of  salary  to  employees  performing  jury  duty). 

It  is  noteworthy  that  full  pay  for  City  employees  on  jury 
service  (Charter  Section  150),  after  the  latter  of  the  above  opinions, 
was  granted  by  charter  amendment.   It  is  also  significant  that 
Section  172  of  the  charter,  which  provides  for  Retirement  Board 
administration  of  Workmen's  Compensation  benefits,  was  expressly 
amended  in  1952  to  add  the  third  paragraph  thereof,  in  which  addi- 
tional disability  benefits,  i.e.,  disability  leaves,  were  provided 
for  members  of  the  Fire  and  Police  Departments.   The  fact  that 
additional  compensation,  and  particularly  additional  disability 
benefits,  have  consistently  been  granted  only  upon  charter  amendment, 
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is  persuasive.   It  is  thus  my  opinion  that  any  grant  of  benefits 
additional  to  those  available  to  members  of  the  Public  Utilities 
Commission  under  the  VJorkmen's  Compensation  Act  must  be  by  charter 
amendment,  in  the  discretion  of  the  Board  of  Supervisors  and  the 
people. 

You  are  so  advised. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 

RMD/TMO 


TO:   Mr.  J.  H.  Turner 

Manager  of  Utilities 

287  City  Hall 

San  Francisco  2,    California 


OPINION  NO.  1097 
July  17,  1956 


SUBJECT:   PROCEDURE  REQUIRED  FOR  DISPOSITION  OP  REAL 

ESTATE  UNDER  TEE  JURISDICTION  OF  THE  RECREATION 
AND  PARK  COMMISIION  AND  NO  LONGER  NEEDED  FOR 
PARK  OR  RECREATIONAL  PURPOSES;   DISPOSAL  OF 
LANDS  DEDICATED  BY  PRIVATE  PARTIES  TO  PARK  USES; 
DISPOSAL  OP  SURPLUS  PROPERTY;   DISPOSAL  OF 
SURPLUS  PLAYGROUND  PROPERTY;   EFFECTIVE  OP 
DEDICATION  BY  PRIVATE  PARTIES  OF  LAND  FOR  PARK 
USiS. 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  relating  to  the  procedure  for  the  disposal  of  surplus  park 
and  recreation  property: 

REQUEST 

"The  Recreation  and  Park  Commission  is  con- 
sidering the  advisability  of  disposing  of  six  parcels 
of  parkland  which  at  the  staff  level  have  been  reported 
no  longer  needed  for  park  purposes, 

"Following  are  brief  descriptions  and  data  on 
each  of  the  six  parcels: 

"(1)  Franklin  Square  at  l6th  and  Bryant  Streets:" 
Reserved  for  park  purposes  under  Van  Ness  Ordinance, 
Orders  822  and  8k$    (Municipal  Reports  1867-1868). 

"(2)  Bay  View  Playground  at  Third,  Armstrong,  Carroll 
&  Keith  Streets:"  Acquired  by  purchase  for  the  use  as 
a  playground  and  transferred  by  the  Board  of  Supervisors 
to  the  Playground  Commission  on  January  26,  1925  by 
Resolution  No,  23508. 

"(3)   Grand  View  Park  at  ll^-th  &  l5th  Avenues  and 
Noriega  Street:"  Acquired  by  the  City  through  a  deed 
by  the  California  Pacific  Title  Insurance  Company 
transferring  the  fee  simple  thereof  to  the  City, 
recorded  September  8,  1923  in  Vol,  7ij-6  of  Official 
Records,  at  P,  371. 

"(i^.)   Fairmount  Plaza  at  Pairmount  and  San  Iliguel 
Streets:"   Title  acquired  from  C,  C,  I'.'ebb  by  dedication 
for  public  use  through  a  plat  recorded  in  2  A  and  B  of 
Maps  at  pages  6  and  7  in  l86[j.  and  accepted  by  the  Board 
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"of  Supervisors'  Resolution  No.  966  on  October  26, 
1870, 

"(5)   Coolbrith  Square  at  N.E,  corner  of  Vallejo  and 
Taylor  Streets:"   Transferred  from  the  Board  of 
Education  to  the  Park  Commission  by  Board  of  Super- 
visors* Resolution  No,  33895  on  February  3,  1931. 

"(6)   A  Portion  of  Corona  Heights  at  l6th  Street  and 
Roosevelt  Way;"  Acquired  by  purchase  for  the  use  of 
the  Recreation  Department  as  a  playground  between 
1936  and  19i+0» 

"It  becomes  evident  that  each  of  the  six 
parcels  reported  on  here  must  be  considered  on  its  ovm 
particular  circumstances  of  acquisition,  title,  and  use, 
in  order  to  have  the  definite  and  correct  procedure. 
The  City  Attorney  has  been  asked  for  his  written 
advice  on  the  procedure  to  be  followed  in  each 
instance,  if  it  is  determined  that  any  of  the  six 
parcels  is  to  be  disposed  of," 

My  advice  is  as  follows; 

OPINION 


I. 

This  office  has  been  informed  that  Parcel  2,  "Bay  View 
Playground"  and  Parcel  6,  "Portion  of  Corona  Heights"  are  parcels 
held  by  the  City  in  fee  by  purchase  and  at  all  times  used  for  play- 
ground purposes.   So  far  as  this  office  has  been  able  to  determine, 
there  has  been  no  dedication  or  reservation  of  any  of  this  property 
for  park  purposes.   Therefore,  according  to  my  opinion  of  March 
22,  19^l\.,   Opinion  No,  8o6,  disposal  of  this  property  may  be  effectu- 
ated through  compliance  with  Section  92  of  the  Charter  and  follow- 
ing the  procedures  set  forth  therein, 

II. 

Parcels  1,  "Franklin  Sep  are",  3,  "Grand  View  Park",  and 
5,  "Coolbrith  Square",  according  to  information  furnished  this 
office,  are  parcels  held  in  fee  by  the  City  and  County  and  subse- 
quently devoted  to  park  uses.   To  discontinue  such  park  use  and 
dispose  of  said  property  requires  compliance  with  Section  lj.1,1  of 
the  Charter,  which  reads  as  follows; 
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"Notwithstanding  any  other  provisions  of 
this  charter,  whenever  lands  which  are  or  shall  be 
used  or  intended  for  use  for  parks  or  squares  are  no 
longer  needed  for  park  or  recreational  purposes,  such 
lands  may  be  sold  or  otherwise  disposed  of,  or  their 
use  for  park  purposes  may  be  abandoned  or  discon- 
tinued;  provided  that  nothing  herein  shall  be  con- 
strued to  authorize  the  discontinuance  or  abandonment 
of  the  use  of  such  lands,  or  any  change  in  the  use 
thereof  which  will  cause  the  reversion  of  such  lands 
to  private  ownership,  or  cause  the  forfeiture  of  the 
ownership  thereof  in  fee  by  the  City  and  County  of 
San  Francisco,  or  as  authorizing  the  discontinuance 
of  the  use  of  park  lands  acquired  in  any  proceeding 
wherein  a  local  assessment  based  on  benefits  was  or 
shall  be  levied  to  provide  funds  for  such  acquisition; 
and  provided  further  that  the  general  laws  of  the 
State  of  California  authorizing  municipal  corporations 
to  abandon  or  to  discontinue  the  use  of  land  for  park 
purposes,  authorizing  the  sale  or  other  disposition  of 
such  lands,  and  providing  procedures  therefor  and  for 
matters  relating  thereto,  shall  be  applicable  to  the 
City  and  County  of  San  Francisco  and  to  all  lai  ds  held 
or  used  by  it  for  park  purposes  and  shall  govern  and 
control  exclusively  in  respect  thereto," 

As  is  evidenced  from  the  quoted  language,  before  park 
lands  may  be  disposed  of,  the  procedure  set  forth  by  the  State  must 
be  followed.   The  applicable  state  law  is  Government  Code  Sections 
3QkkO   throu-^h  and  including  38462,   Under  this  law,  the  Board  of 
Supervisors  must  pass  a  resolution  declaring  that  the  public 
interest  or  convenience  requires  a  discontinuance  of  the  park  use 
as  such  and  declaring  their  intention  to  call  a  special  election 
submitting  such  issue  to  the  electors  (§38i4|3);   thereafter,  a 
public  hearing  must  be  held  not  less  than  thirty  days  nor  more  than 
sixty  days  after  adoption  of  such  resolution  (  §38I).l4.i|.) ,    Protests 
to  such  discontinuances  if  properly  made  are  deemed  sustained  un- 
less overruled  by  a  two-thirds  vote  of  the  Board  of  Supervisors 
(&38i|.50)»    If  there  are  no  protests  which  are  deemed  sustained, 
the  matter  may  proceed  to  election  (§38ij.50)  and  if  a  majority  of 
the  electors  vote  in  favor  of  discontinuance,  the  Board  of  Super- 
visors shall  adopt  an  ordinance  declaring  such  park  use  to  be  dis- 
continued and  abandoned.    Thereafter,  such  land  di  all  be  deemed  as 
held  by  the  City  in  fee.    "The  City  may  sell  or  otherwise  dispose 
of  the  property  m  the  same  manner  as  it  may  dispose  of  other  city 
property  no  longer  required  for  municipal  purposes."    (§381+60) 
That  xs,  of  course,  by  compliance  with  Section  92  of  the  Charter, 
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Your  attention  is  respectfully  directed  to  Section 
38Iiij.2(b)  of  the  statute  which  is  also  incorporated  in  the  language 
of  Section  i|.l,l  of  the  Charter,   That  is,  that  the  statute  doesnot 
authorize: 

"(b)  The  discontinuance  of  the  use  of  park 
lands  acquired  by  funds  obtained  from  a  local  assess- 
ment based  on  benefits," 

III. 

The  last  parcel  requiring  discussion  is  Parcel  i|., 
"Pairmount  Plaza",   Unlike  the  aforementioned  park  parcels,  this 
is  a  park  dedicated  not  by  the  City  but  by  a  private  dedicator. 
In  such  circumstance,  the  property  so  dedicated  is  impressed,  as 
public  property,  with  the  use  for  which  it  Is  dedicated.  Archer  v, 
Salinas  City.  93  Cal,  1^3,  at  page  $1,        A  cessation  or  diversion  of 
the  use  of  lands  so  dedicated  is  a  violation  of  a  trust  which  the 
law  will  not  countenance,   Mulvey  v,  waojenheim,  23  Cal,  App,  268. 
See  also:   Antiteau.  Municipal  Corporation  Law,  §8.11;   11 
Mc Quill  in.  Municipal  Corporations,  3d  Edition,  §33.65.   See  also: 
Hall  V.  Fairchlld-Gilmore -Wilton  Company.  66  Cal,  App,  6l5, 

It  follows,  therefore,  that  the  City  and  County  may  not 
lawfully  dispose  of  this  parcel. 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
GPA/V/PB  City  Attorney 

TO:   RECREATION  AND  PARK  DEPARTMENT 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17,  California 

Attention:   Mr.  Edward  A,  McDevitt 
Secretary 


OPINION  NO.  1098 
July  23,  1956 


SUBJECT:   ASSESSMENT  AND  TAXATION  OF  POSSESSORY  INTERESTS j 
JURISDICTION  OF  BOARD  OF  SUPERVISORS  SITTING  AS 
A  COUNTY  BOARD  OF  EQUALIZATION 


Dear  Sir 


I  have  your  request  for  an  opinion  as  follows : 


REQUEST 

"As  you  are  ai^are,  the  County  Board  of  Equalization 
Is  now  in  session  and  applications  are  being  received  for 
eq\aalization  of  assessments.  You  are  aware ^  alsOj  of  the 
questions  which  have  been  presented,  in  the  past,  concern- 
ing assessment  of  possessory  interests. 

"Attached  hereto  is  a  copy  of  an  application,  filed 
this  year  on  behalf  of  Matson  Terminals,  Inc.,  in  con- 
nection with  assessment  of  a  possessory  interest  and  it 
is  anticipated  that  other  applications  of  the  same  type 
will  be  presented  for  consideration  and  action  by  the 
County  Board  of  Equalization. 

"The  application  involving  Matson  Terminals,  Inc.,  is 
scheduled  for  hearing  next  Monday,  July  23j  1956,  and  it 
will  be  appreciated  if,  in  the  meantime,  you  will  render 
your  opinion  responsive  to  the  following: 

"1.  Is  the  basis  upon  which  the  Assessor  has 
assessed  the  particular  property,  correct? 

"2.  What,  if  any,  merit  is  there  in  the  contention 
of  the  applicant? 

"3.   Section  3065  was  added,  by  the  Legislature  in 
1955,  to  the  Harbor  and  Navigation  Code,  to 
exempt  from  taxation,  the  interest  of  any  person 
in  property  under  the  jurisdiction  of  the  Board 
of  State  Harbor  Commissioners  of  San  Francisco 
Harbor  where  such  interest  arises  from  license 
or  permit  of  said  Board. 

Concerning  this  particular  application  and 
others  based  upon  the  same  premises,  what  is 
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the  effect  of  the  foregoing  provisions  and  what 
is  the  jurisdiction  of  the  County  Board  of 
E..,ualization? 

"I  shall  appreciate  your  response  to  the  foregoing 
queries,  in  time  for  consideration  by  the  County  Board 
of  Equalization  at  2:00  p.m.,  on  Monday,  July  23.  1956." 

OPINION 

In  Opinion  No.  608  to  the  Board,  dated  September  26,  1952, 
I  pointed  out  that  the  jurisdiction  of  the  Board  of  Supervisors 
sitting  as  a  County  Board  of  Equalization  is  to  equalize  the  value 
of  the  taxable  property  in  the  county  for  the  purpose  of  taxation 
and  that  it  had  no  jurisdiction  to  cancel  an  assessment  on  the  basis 
that  it  was  illegally  levied  because  of  a  claimed  exempt  status  of 
the  particular  property  under  the  law. 

Consequently  the  Board  sitting  as  a  County  Board  of 
Equalization  has  no  jurisdiction  to  determine  or  act  on  the  protest 
in  the  instant  application  or  others  like  it,  based  on  the  allega- 
tion that  the  possessory  interest  is  exempt  from  taxation  under  the 
law  and  the  provisions  of  Section  3065  of  the  Harbors  and  Navigation 
Code  should  be  disregarded  in  its  deliberations. 

The  application  while  reserving  objection  as  to  illegality 
also  protests  the  assessment  on  the  ground  that  the  possessory  inter- 
est described  therein  has  been  improperly  assessed  and  has  no  value, 
or  at  best  a  nominal  value.   These  allegations  properly  invoke  the 
Board's  jurisdiction  sitting  as  a  County  Board  of  Equalization  and 
it  is  incumbent  upon  it  to  hear  and  adjudicate  these  questions. 

In  such  proceeding  the  burden  of  proof  is  on  the  applicant 
to  establish  the  truth  of  his  allegations  and  the  Board  acting  in  a 
judicial  capacity  makes  its  decision  on  the  facts  after  hearing  and 
considering  all  the  relevant  testimony  and  evidence  that  is  adduced 
before  it. 

I  believe  you  will  therefore  agree  that  I  can  be  of  no 
assistance  herein  in  determining  whether  there  has  been  a  proper 
mode  of  assessment  followed  as  alleged  or  whether  there  is  merit 
in  the  contentions  of  the  applicant  as  to  value,  and  I  can  only 
reiterate  here  what  I  said  in  Opinion  No.  86?  to  your  Board,  dated 
July  19,  1954,  when  I  pointed  out  as  follows: 

"Adverting  next  to  your  questions  regarding  the 
taxable  value  of  the  possessory  Interests,  if  any,  you 
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are  advised  that  these  are  not  legal  questions  upon 
which  I  can  properly  advise  the  Board  of  Supervisors 
sitting  as  a  Board  of  Equalization  and  as  a  matter  of 
fact  any  attempt  for  me  to  do  so  would  be  improper  under 
the  law.  As  stated  in  the  case  of  Los  Angeles  Gas  & 
Electric  Co.  v.  County  of  Los  Angeles,  152  Cal.  154: 

" 'The  law  necessarily  leaves  the  determination 
of  the  question  of  the  fact  of  value  to  certain 
officers,  and  when  it  appoints  tribimals  for  that 
purpose,  as  in  this  state  primarily  the  assessor, 
and,  for  purpose  of  review  the  board  of  supervisors 
acting  as  a  county  board  of  equalization,  the  con- 
clusion of  those  tribunals  on  such  a  question  of 
fact  constitutes  a  judgment  that  is  not  collaterally 
assailable  in  the  courts.' 

"The  court  in  the  case  of  Kaiser  v.  Reld,  30  Cal.  2d, 
supra,  p.  622  comments  in  the  same  vein  as  f^ollows : 

"'The  next  matter  to  be  noted  is  the  claim  that 
plaintiff's  possessory  Interest  in  the  shipyards  was 
without  taxable  value.   The  Revenue  and  Taxation  Code 
requires  that  "all  taxable  property  shall  be  assessed 
at  its  full  cash  value"  (§4oi),  which  means  "the 
amount  at  which  property  would  be  taken  in  payment 
of  a  just  debt  from  a  solvent  debtor"  (§110).  The 
state  Constitution  authorizes  local  boards  of  equal- 
ization "to  equalize  the  assessment  of  the  property 
contained  in  [the]  assessment-roll,  and  to  make  the 
assessment  conform  to  the  true  value  in  money  of  the 
property  contained  in  said  roll  ..."  (Art.  XIII, 
§9.)  But  the  precise  method  to  be  used  in  calculating 
"full  cash  value"  is  not  prescribed  by  law.   To  this 
point  it  was  said  in  Utah  Construction  Co.  v.  Richard- 
son, 187  Cal.  649,  at  pages  652-653  [203  P.  401]: 
"As  a  general  rule,  it  is  not  essential  that  the 
legislature  prescribe  the  method  of  valuation  to  be 
employed,  but  it  may  delegate  to  its  taxing  officers 
the  power  to  adopt  a  suitable  method  and,  in  the 
latter  case,  the  assessors  must  value  the  property 
according  to  their  best  judgment  and  with  honest 
purpose.   (Citing  authorities.)   The  general  require- 
ment in  the  state  constitution  that  the  legislature 
fix  the  'manner'  in  which  the  assessment  is  to  be 
made  does  not  limit  the  power  of  the  legislature  to 
invest  the  taxing  board  with  the  right  to  choose  a  rule 
of  valuation  ...  'No  principle  of  valuation  of 
property  for  purposes  of  taxation  is  prescribed  by  the 
laws  of  this  state.   The  statutes  define  the  different 
species  of  property  and  provide  that  every  species 
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shall  be  assessed  at  its  "actual  cash  value."  But, 
as  to  the  mode  of  ascertaining  the  cash  value,  our 
lavr  is  silent.  No  subsidiary  principles  of  valua- 
tion are  laid  down  to  guide  the  owner  in  making 
his  statement  in  those  cases  where  he  is  required 
to  specify  values;  and  the  assessor  is  left  equally 
unrestricted  in  making  his  estimates.   It  follows 
that  owners  and  as s e s s o rs  must  be  guided  by  those 
general  principles~~i^lgi_ev£r3n^'here  determine  the 
valuat ioh~of  properly,  indepeli^enfly  of  statutory 
Fules  '.    ;  .  ' "  (Emphasis  added  by  the  court). 

"  'Ivrhile  for  the  purpose  of  taxation  the  "full 
cash  value"  of  property  is  commonly  construed  to  mean 
its  "fair  market  value" --the  value  a  willing  purchaser 
will  pay  to  a  willing  seller  in  an  open  market-- 
( Crocker  v.  Scott,  l49  Cal.  575.  592  [8?  P.  102];  City 
of  Los  Angeles  v.  Western  Union  Oil  Co.  I6I  Cal.  204,   ^^ 
206-207  [lis  P.  720]),  the  absence  of  an  "actual  market 
for  a  particular  type  of  property  does  not  mean  that 
it  has  no  value  or  that  it  may  escape  from  the  consti- 
tutional m.andate  that  "all  property  .  .  .  shall  be 
taxed  in  proportion  to  its  value"   (art.  XIII,  §1)  but 
only  that  the  assessor  must  then  use  such  pertinent 
factors  as  replacement  costs  and  income  analyses  for 
determining  "valuation."   (Blinn  Lumber  Co.  v.  County 
of  Los  Angeles,  216  Cal.  474,  478-479  [l4  P.  2d  512, 
84  A.L.R.  1304];  Hammond  Lumber  Co.  v.  County  of  Los 
Angeles,  supra,  104  Cal.  App.  235,  244-245).'" 

You  are  thus  advised. 

Respectfully  submitted. 


DION  R.  HOLM 
TJB/LSM  City  Attorney 

To:   Hon.  John  J.  Ferdon 

President  of  Board  of 

Supervisors 
235  City  Hall 
San  Francisco  2,  California 
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SUBJECT:      POWER    OP   CITY  TO   PROVIDE  FOR   THE  CONTROL   OP   PARKING 
RATES  AND   PARKING  REGULATIONS   OP    PARKING   PACILITIES 
OVw'NED  AND   LEASED  BY  CITY  AND  COUNTY   OP   SAN  PRANCISCO: 
MARSHALL  SQUARE,    COMMERCE   PLAYPIETIJ,    MISS  ION -BARTLETT 
PARKING   PLAZA,    UNION   SQUARE,    ST.    MARY'S   SQUARE. 


Dear  Sin 
follows: 


You  have  requested   an  opinion  of  the  City  Attorney  as 


REQUEST 


"Has   the  City  and  County  of  San  Francisco    the  power 
to  provide   for   the   control  of 

1.  parking  rates 

2.  parking  regulations  of  the  parking  facilities  at 

a.  Marshall  Square 

b.  Commerce  Playfield 

c.  Mission-Bartlett  Parking  Plaza 

d.  Union  Square 

e.  St.    Mary's  Square 

"For  each  of  the  above  facilities  that  the  City  and 
County  of  San  Francisco  does  have  the  power  for  the  con- 
trol of  either  parking  rates  or  parking  regulations,  or 
both,  then 

1.  What  officer,  board,  or  commission  is  vested 
with  such  power? 

2.  V.'hat  prerequisite  acts  are  required  for  the 
exercise  of  such  power 

a.  By  whom  must  they  be  performed? 

b.  How  must  they  be  performed? 

3.  Vihat  other  things  must  be  done  to  exercise  the 


poweri' 


?u 


OPINION 


All  of  the  parking  facilities  in  question  are  located  on 
property  owned  and  leased  by  the  City  and  County  of  San  Francisco. 
This  being  so,    the  City  has   the   right   to    control  parking  rates  and 
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operating  regulations  by  virtue   of   its   contractual  powers   in   its 
capacity  as   owner-lessor   provided   it  reserves    said   right   in  the 
lease  agreement. 

That   the  police   power   of   the  City   cannot   form  a  basis 
for    such  control  and  regulations   of  the   subject  facilities  was 
pointed    out   in  the   case    of  City  and  County  of   San  Francisco  v. 
Ross,   I|4  Gal, 2d  52.     There   the  Supreme  Cour"F"sald:  (p.   59): 

"If   it  be   assumed   that   the   city  would   have   the  power 
thus   to  fix  the   rates  and   otherwise  prescribe   regula- 
tions  for  parking   (see  Serve  Yourself  Gas   etc.   Assn.    v» 
Brock,    39  Gal. 2d  813  /2i^.9  P . 2d  5^5/ ) ,    it   is  the  rule 
that   the  police   power   cannot  be   used  as  a  means   of  regu- 
lating the  activitie  s   of  particular   individuals  and 
exclude   from  such  regulations   others   of  the  general   class 
of  which  the   Individual   is   a  member .  "TU.S.Const. ,    llfth 
Amend.,    §1. )"      (Emphasis  added. ) 

There  being  no  ordinance  by  the  Board   of  Supervisors 
fixing  the  rates   or  prescribing   the    operating  regulations   of 
public   automobile  parking  garages  as  a  general   class,    there   can  be 
no  power    so  to  regulate   the   individual  facilities  which  are  mem- 
bers  of   that  general  class,    -under   the  City's  police  power. 

Vfe  must,    therefore,    look   solely  to  the   contractual  powers 
of   the  City  and  County   of   San  Francisco   as   owner   and    lessor  of   the 
subject  facilities  to   determine  whether    said  rights  have  been  re- 
served by  the  Board   of  Supervisors  in  the  respective    lease   agree- 
ments.    Absent  any   specific  provision   in   the   lease   agreement,   we 
must   look  further   into   the   circumstances   surrounding  the    acquisi- 
tion and   leasing  of   the    property  to  determine  whether    such  reserva- 
tion  of  control  over  parking  rates  and    regulations   is  necessarily 
implied  by   law.      This   implied   reservation,    as  will  hereinafter  be 
shown,    arises,   when,    as  a     matter   of    law,    the    land   in  question 
cannot  otherwise  be  validly  leased. 

Section  2   of   the  Charter   of   the   City  and   County   of  San 
Francisco,    setting  forth  the   powers  of  the   City  and  County  of 
San  Francisco,    provides,    in  part,    as  follows; 

"The  City  and  County   of  San  Francisco    .    .    . 
may,    subject   to   the   restrictions   contained    in   this 
charter,    purchase,    receive,    hold   and   enjoy,    sell, 
lease   and    convey  real   and   personal  property   .    .    ." 
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This  broad  power  to  acquire  real  estate  is  subject,  how- 
ever, to  the  limitation  that  the  property  purchased  must  be  acquired 
for  a  municipal  or  public  purpose  (15  Gal.Jur.  101?)  .   In  C/_ltj;  of 
Whit  tier  v.  Dixon  ( 19i|i^)  2ircal.2d  66Ij.,  it  was  held  that  the  use  of 
property  for  public  parking  is  a  public  use,  and  in  the  case  of 
City  and  County  of  San  Francisco  v.  Ross,  supra,  the  court  held  that 
the  acquisition  of  property  for  the  purpose  of  leasing  it  to  a  pri- 
vate operator  for  the  construction  and  operation  of  a  public  garage 
where  the  City  retains  supervisory  control  over  the  rates  to  be 
charged  is  also  a  public  use.   This  is  so  because  such  control  by 
the  City  assures  that  the  facility  will  be  operated  for  the  general 
public  good  and  not  primarily  for  benefit  of  private  gain  or  for 
the  benefit  of  a  privileged  few.   It  follows  that  where  public  funds 
are  expended  to  acquire  property  for  public  parking  pxirposes  the 
City  cannot  validly  lease  said  property  unless  it  retains  control 
over  the  rates  to  be  charged  by  the  parking  facility;  otherwise  the 
project  becomes  primarily  for  the  benefit  of  the  private  operator 
and  the  use  is  no  longer  public. 

But  the  mere  fact  that  the  lease  agreement  itself  does  not 
expressly  reserve  to  the  City  the  right  to  control  parking  rates  and 
operating  regulations  does  not  ipso  facto  negate  the  reservation  of 
said  right,  thereby  rendering  the  lease  invalid.  VJhere  the  City  has 
no  legal  power  to  lease  property  acquired  by  the  expenditure  of  pub- 
lic funds  unless  it  retains  supervisory  control  over  the  facility 
operated  thereon  to  assxire  the  attainment  of  the  public  piorpose,  the 
parties  are  presumed  to  have  had  that  requirement  of  the  law  in  view 
in  making  their  contract  and  said  requirement  forms  part  of  the 
lease  agreement  (Monson  v.  Fischer,  ll8  Cal.App.  503)' 

In  Ogden  v.  Saunders,  12  VJheat.  213,  231,  the  Supreme 
Court  of  the  United  States  said: 

"A  contract  is  not  merely  that  which  the  parties  expressly 
stipulate.   It  is  that  also  which  the  existing  laws  of  the 
country  where  the  contract  is  made  annex  as  conditions  to 
it  at  the  time  when  it  is  formed.   rt  had  been  admitted 
that  a  state  might  prohibit  contracts  altogether.   If  so, 
it  may  permit  them,  sub  modo,  with  such  conditions  as  it 
thinks  fit  to  annex;  and  the  parties  who  make  a  contract 
in  that  state,  make  it  subject  to  the  conditions.   These 
conditions  enter  into  the  contract,  and  form  a  part  of  it 
as  completely  as  if  they  had  been  expressly  stipulated  by 
the  parties  themselves.   These  conditions  are  sometimes 
beneficial  to  one  party,  sometimes  to  the  other;  sometimes 
they  add  to  the  contract,  sometimes  they  diminish  it.   But 
in  every  instance  they  receive  the  tacit  assent  of  the 
parties,  and  are  not  considered  as  impairing  the  obligation 
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of  the  contract.  A  gives  B  a  bond  for  $1,000,  payable 
on  demand.   There  is  no  stipulation  for  interest.   But 
the  law  annexes  the  tacit  condition  that  the  obligee 
shall  receive  interest,  and  that  at  a  certain  fixed 
rate."   (Emphasis  added.) 

A  fortiori,  when  there  is  imposed  the  condition  that  prop- 
erty acquired  with  public  fiinds  must  be  used  for  a  public  purpose 
and  if  leased  for  that  purpose  the  City  must  retain  supervisory  con- 
trol over  the  rates  charged  and  the  operating  regulations,  said 
condition  forms  a  part  of  the  lease  agreement  just  as  if  it  had  been 
expressly  stipulated  therein  by  the  parties  themselves. 

In  addition  to  the  afore-mentioned  restriction,  the 
Charter  of  the  City  and  County  of  San  Francisco  contains  other  ex- 
press restrictions  on  the  leasing  power  of  the  City  and  County  of 
San  Francisco,  among  which  are  those  found  in  Sections  [j.2  and  93» 

Section  ij.2  of  the  Charter  provides,  in  part,  as  follows: 

"The  recreation  and  park  commission  shall  have  the 
complete  and  exclusive  control,  management  and  direction 
of  the  parks,  playgrounds,  recreation  centers  and  all 
other  recreation  facilities,  .  .  * 


"The  commission  shall  not  lease  any  part  of  the 
lands  under  its  control  nor  permit  the  building  or  main- 
tenance or  use  of  any  structure  on  any  park,  square, 
avenue  or  ground,  except  for  recreation  p\arposes,  and 
each  letting  or  permit  shall  be  subject  to  approval  of 
the  board  of  supervisors  by  ordinance,  but  the  commission 
may  lease  to  the  highest  responsible  bidder  for  a  term  of 
not  to  exceed  fifty  years  and  upon  such  other  terms  and 
conditions  as  it  may  determine,  subsurface  space  'under 
any  public  park  or  square  and  the  right  and  privilege  to 
conduct  and  operate  therein  a  public  automobile  parking 
station,  provided  that  the  "said  construction,  when  com- 
pleted, and  the  operation  will  not  be,  in  any  material 
respect  or  degree,  detrimental  to  the  original  purpose 
for  which  said  park  or  square  was  dedicated  or  in  contra- 
vention of  the  conditions  of  any  grant  under  which  said 
park  or  square  might  have  been  received"  (emphasis  added). 

In  the  leasing  of  subsurface  park  lands  under  Section  i|2 
of  the  Charter,  the  Recreation  and  Park  Commission  has  exclusive 
authority  and  the  Charter  imposes  no  restrictions  or  limitations 
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as   to  use   except   that  said    lease    shall  be   for   a   terra  not   to  exceed 
fifty  years  and  for   a  public   automobile   parking   station. 

The  word   "public,"    as   it    is  commonly  used,   means   that 
which  is   open  to   the   public,    as  distinguished   from  private.      The 
term  "public"   used  with  that   commonly  accepted  meaning  appears  fre- 
quently in  a  number   of  other   legislative   enactments   of  the  City  and 
County  of  San  Francisco.      (See:      §i|.5l>    Health  Code,    "public   eating 
ulace'j    San  Francisco  Municipal  Code,    Part   III,    §90,    "public  auto- 
mobile garage,"    §98,    "public   swimming  tank,"    §110,    "public  roller 
or    ice   skating  rink,"    §128,    "public  passenger  vehicle";  Fire  Code, 
§300,    "public   garage.")      It   is  my  opinion   that   the   terra  '"public" 
as  used   in  Section  1|2   of    the  Charter  was   intended   to  have   the    same 
meaning  and   effect  as  when  used    in   other   legislation,    and   that   the 
condition   intended   to  be    imposed  was  that   said   automobile  parking 
station    shall  be   open  to   the  public. 

The  Union  Square  Garage   lease   entered    into  by  the    {19li.O) 
Board   of  Park  Commissioners  under   authority   of  Charter  Section  I4.I 
(now   §ij.2) ,   was   construed  by  the   Supreme  Court  in   the    case  entitled 
City  and   County  of  S.   P.    v.   Linares    (16  Cal.2d  l\ii.l)    and    the  Court 
held: 

"In  the   adoption   of    section   kl  of    its   charter   the 
City   and  County  of  San  Francisco  acted  -under   a  constitu- 
tional grant    of   power    so   to  do.      (Const.,    sees.    8,    8a, 
8i-,    art.   XI.)      In  thus  dealing  with   Its   own   lands,    the 
city   and   co\inty  was  not  restricted  by  any  constitutional 
provision.      The    express  grant    of  power   to   the  Board    of 
Park  Commissioners  must,    therefore,    be   taken  as  complete 
and    adequate   for   the   purpose   intended,    .    .    .    (p.    [).iji|.)  ." 

"Me  are  satisfied  that  it  is  clearly  within  the 
charter  powers  of  the  Board  of  Park  Commissioners  to 
execute    such  a    lease  as   the    one  proposed    .    .    .    (p.    l+48)»" 

It    should  be   noted   that  the  Union  Square   lease   did  not 
establish  rates   and   charges   and    supervisory  control  thereof. 

There   being  no   legal  requirement   under  Charter  Section  ij.2 
that   the  City  retain    supervisory   control   over    said   facility,    the 
law   implies  no  reservation,    and   absence   of   such  an  express  provi- 
sion  in   the    lease   wovild  preclude   the  City's  right    to  assert    same 
during   the    term  of    said    lease. 

Section   93  of    the  Charter   provides,    in  part,    as  follows: 
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"When  the   head    of   any  department   in  charge   of  real 
property   shall  report   to  the  board   of   supervisors   that 
certain   land    is  not  required   for   the  purposes   of  the  de- 
partment,   the  board   of   supervisors,    by  ordinance,   may 
authorize   the   lease   of   such  property.      The   director   of 
property  shall  arrange  for   such   lease   for   a  period   not 
to  exceed  twenty  years,    to   the  highest  responsible  bidder 
at  the   highest  monthly  rent.      The   director    of  property 
shall   collect  rents  due   under    such  lease." 

In  the    leasing   of  "surplus"   City  property  under   the   above 
provision   of  Section   93   of   the  Charter,    no  restrictions  or    limita- 
tions  are    imposed    on  the   use    thereof.      There  being  no    legal  re- 
quirement   that  the  City  retain    supervisory  control   over   the   use   of 
said   property,    in   the   absence   of  an  express  provision   in   the   lease 
agreement,    the  City  would  have   no  right   to   exercise    such  control 
during  the    term  of    said    lease. 

Keeping   in  mind    the   afore -mentioned  restrictions   on   the 
leasing  power   of   the  City  and   County   of  San  Francisco,    I    shall  pro- 
ceed now   to   an   Individual  examination   of  each  of   the   facilities  in 
question  to   determine  whether   the    lease   agreements,    expressly  or 
Impliedly,    reserve   to   the  City  and  County  of   San  Francisco    the   right 
to  exercise    supervisory  control  over   the   respective  facilities. 

MARSHALL  SQ.UARE 

The    area   in   question  was   leased   pursuant    to   the   provisions 
of   the   first  paragraph   of  Section   93  of   the  Charter    (Ordinance  No. 
l|i|.29)  .      As  previously  pointed    out,    said   land   can  be    leased  without 
restriction   as   to  use   and    the  City  need  not   retain   supervisory  con- 
trol over   said  use.      In   the   absence   of  an  express  reservation  by  the 
City  in   the   lease   agreement  the  City  would  have  no  right   to  assert 
same    during  the   term  of   said    lease. 

Although  the    lease   agreement   is    silent  as   to  regulation   of 
rates  and  charges   it   does  expressly  provide  ''the    operations  of  the 
Lessee   hereunder   to  be    subject   to    the   approval    of   the  City'  s  Direc- 
tor   of  Property  at   all   times." 

Therefore,    by  e:3press    stipulation   of   the   parties,    the 
Director   of  Property  is  vested  with  the  power   and   duty   of  exercising 
control  over   operations   of  the   lessee. 

COMMERCE   PIAYFIELD 

Commerce  Playfleld,    like  Marshall  Square,    was   leased   as 
surplus  property  pursuant    to   the    said   first  paragraph  of  Section  93 
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of  the  Charter   (Ordinance  No.    80ij.2)  .      The    only  apparent   difference   in 
the   ordinances  authorizing  the   leasing  of   the   respective   properties 
is  that,    whereas   in   the   case   of  Marshall  Square   no  use  was   specified, 
in  the   case   of  Commerce   Playfleld   the   ordinance     recited   that  "Said 
land  may  be   leased   for   automobile  public   parking  purposes   as  a  whole 
or    subdivided    .    .    ."     As  hereinbefore   pointed    out,    the    use  of   the 
terra  "public"'   merely  means   that    said  facility   shall  be    open  to   the 
public   and   does  not   establish  said   use   as  being   for   a  public   purpose 
requiring  retention  of   supervisory  control  by  the  City. 

Again  the    lease   is   silent   as   to   the   regulation  of  rates  but 
expressly  provides  "the   operations   of  Lessee   hereunder  to  be    subject 
to  the   approval   of   the  City's  Director   of  Property  at   all  times." 

The    same    situation   exists  here   as    in   the    case   of  Marshall 
Square.      The  City  has  reserved  no  right   to  regulate   rates  and   charges 
and    in  the   absence   of    such  reservation  City  has  no  right   to  assert 
same   during   the    term  of   said    lease,    but,   by  express   stipulation,    the 
Director   of  Property   is   vested  with  the   power   and    duty  of  exercising 
control  over   the   operations   of  that   lessee   by  virtue    of  his  power   of 
approval   of    same. 

MI SSI ON -BART LETT 

The  property  leased   herein  was  acquired   by  the   expenditure 
of  public  funds   (see  Resolution  No.    IIO8O.   Authorizing  Acquisition 
of  Property  by  Eminent  Domain  Proceedings)    and,    as  pointed   out    in  the 
Ross   case,    supra,    the  City  cannot   validly   lease   such  property  ixnless 
it  retains   supervisory   control  over   the   facility  to  assure   its   con- 
tinued  operation   for  the  general  public   good. 

The    lease   agreement    itself   does   contain   express   provisions 
relative    to  rates   to  be    charged    to  the   public   and    operations  of   the 
lessee^ 

Section  2i|  provides,    in   part,    as   follows: 

"rates.  Lessee  agrees  to  charge  a  parking  rate  of 
not  to  exceed  twenty-five  {Z^f^)  cents  for  the  first  two 
hours      of  any  parking  period,    ..." 

Although   there    is  no   express    stipulation   relative   to  the 
adjustment   of  rates,    the    right    of    supervisory   control   is  a  necessary 
condition   imposed   by   law  and   forms  a  part   of    said   lease   agreement. 
(See   Ogden   v.  _Saunder_s,    supra,) 

The   lease  having  been  made   on  the   2d   day  of  March,    1953* 
and   prior    to   the   effective  date    of  Ordinance  No.    9072,    a  prospective 
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ordinance,    the   provisions   of   the    latter   ordinance  by  its   ovm  terms 
are   not   applicable   to  the  Mission-Bartlett   facility.      The  right   of 
the  City  to   control  rates   of   the  Mission-Bartlett  Parking  Plaza 
facility  is  vested   in  the  Board   of  Supervisors  by  virtue   of   Section  9 
of  the  Cliarter,   which  provides: 

"The   powers   of  the   city   and   county,    except   the 
powers  reserved   to  the  people  or  delegated   to   other 
officials,   boards   or   commissions  by  this  charter,    shall 
be  vested    in   the   board    of   supervisors    .    .    .'* 

Section  2    of  the    lease   provides  as  follows: 

"USE  AND   OPERATION   OF    PREMISES.      The    demised   prem- 
ises   shall  be   used  by  the  Lessee    for  automobile  parking 
purposes   only;    the    operations   of   the  Lessee  hereunder   to 
be    subject   to   the   approval  of   the  City'  s  Director    of   Prop- 
erty and   the   Parking  Authority  at   all   times." 

By  virtue   of   said  provision   in  the    lease,    the  right   to 
control  the    operating  regulations   of   the  facility   is  vested    in   the 
Director   of  Property  and   the  Parking  Authority. 

UNION   SQUARE 

This   lease   agreement  was  made   and    entered   into   by  and   be- 
tween the  City  and   County  of  San  Francisco  acting  by  and    through  the 
Board   of  park  Commissioners   and    the  Union  Square  Garage  Corporation. 
At   the    time    said    lease  was  made.    Charter   Section  I|.l   (now   §14-2)    vested 
the   aforesaid  Board  with  authority  to   lease   the    subsurface   under  pub- 
lic parks   for   the   construction  and   operation   therein   of  a  public 
automobile  garage   and  parking    station. 

The    lease    agreement   involves    subsurface  park   lands   only  and 
contains  no  express  provisions  reserving  to   the  City   the   right    to   ex- 
ercise   supervisory   control   over   said   facility.       (See  City  and    County 
of  ^'   F.    V.    Linares,    supr a . )      As  hereinbefore   indicated,    the  Recrea- 
tion  and    Park  Commission    (formerly  the   Board    of   Park  Commissioners) 
has   the   power   to   lease    subsurface   park   lands  for   a     public   automobile 
garage   vjlthout  retaining  supervisory   control  thereof,    and,    in   the 
absence   of  an  express   stipulation   in   the   lease   agreement,    the  City 
has  no  right   to  fix  rates  or   assume    supervisory   control  thereof   dur- 
ing the   term  of   such   lease. 

ST.    MiARY'  S   SQUARE 

This   lease   agreement   contains  no   express   stipulation  re- 
serving to  the   City  the  right    to   control  rates   or    the    supervisory 
control  of   the    facility. 
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The    lease    involves   three    separate   parcels   of   land: 
Parcel  One,    being  the    subsurface  area   only  of  St.   Mary's  Square   Fark| 
Parcel  Two,   being   the    area  foriaei'ly  comprising  St.   4nne   Street;    and 
parcel  Three,    which  is   the   area  fronting  on   the   east    side   of  u'nsit 
was  formerly  St.   Anne   Street,    with  one    lot   thereof  extending   in   the 
mid-block  area  easterly  to  Kearny  Street.      As  hereinbefore   noted,    the 
Recreation   and   Park  Commission  has   exclusive   authority  to  enter   intc 
a  valid   lease    of   subsuirface  park   land   for   a  public   automobile   pai-king 
station  and  need  not  reserve   the   right   to  fix  rates  and    cnarges  and 
the   control  thereof.      In   the  absence    of  a    specific   provision   in   the 
lease,    no   such  reservation  will  be    implied  with  respect   to  the  Park 
sub s'or face   area. 

In  the   Joint  Working  Agreement   entered    into  by  and  between 
the  City,    the  Recreation  and   Park  Commission  and   the   Parking  Author- 
ity,   the  City  agreed   to  close   St.   Anne   Street   in  order   to  riiake    the 
street  area  available   for   use   in   the   project.      Subsequent   thereto, 
the  Board   of  Supervisors,    by  resolution,    ordered   the  vacation    of  St. 
Anne  Street,   reciting   therein  that  public   interest   and    convenience 
required   the   vacation   of    said    street.      The   closing   of  St.    Anne   Street 
was   accomplished   for    the    specific   purpose    of  adding   it    to   the  Square 
area   and  making   it   available  with  Parcel  Three   for   the    e:3q3ansion   of 
the  public   automobile  parking  garage. 

The   power   of   the  City  to   lease  "surplus"   property  for 
private   piurposes    is   limited   by  Charter  Section   93   to   a   period    of   20 
years.      It  follows   that  any  lease    in  excess   of   20  years  must  be  for 
a  public   piu?pose.      Here,    the  City  leased   Parcel  Two  for   a  period    in 
excess   of   20   years    (viz.    33  years).       It   is   clear,    therefore,    that 
under   the   procedure   followed,    said   former   street   area  was   leased  for 
a  public   purpose   requiring  retention   of    supervisory  control  by   the 
City. 

Parcel  Three,    the   property  to   the   east   of   St.   Anne   Street, 
was   acquired  by   purchase   after   institution   of  condeinnation  proceed- 
ings  and    Involved    the   expenditure    of  public  funds.      Under   the  Ross 
case,    supra,    it    is   clear   that   Parcel  Three   could   only  be    acquired   for 
a  public   purpose    and    that   any   lease   thereof  for   a   public   automobile 
parking   garage    should   be    subject   to  the    supervisory   control   of  City. 

From  the   foregoing   discussion    it   appears   that   the  following 
conclusions  may  be    drawn  as   to  the   respective   parcels    involved. 
Parcel   One,    the    subsurface  park   area,    could   be  validly  leased   by   the 
Recreation  and   Park  Commission    for   a  public  garage  without   any  reser- 
vation  of    supervisory   control  thereof   by  City.      Parcels  Two  and   Tliree 
could  not  be   validly  leased    if   the   City  were   not   to    exercise    super- 
visory  control   thereof.      Therefore,    although   the    lease   is   silent  with 
respect   to  City's   exercise   of    supervisory   control.    City  has   such 
right   by   implication    (Ogden   v.    Saunders,    supra) . 
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Charter   Section   9,    supra,    vests   the  Board   of  Supervisors 
with  the  power   to   exercise    such  supervisory   control. 

Supervisory   control   involves   the   consideration  of   the 
existing  rate   and    charge    schedule   applicable   to   the   use    of   Parcels 
Two   and   Three   by  the  Board    of   Supervisors  with  its  resulting   deter- 
mination  that  with  respect   to   the   public    interest    such  existing  rates 
should   be   approved,    revised,    or   other  rates   and    charges  established 
if  necessary.      Such  determination    should   be  made   in   consideration  of 
the    lessee's   investment   and    income   therefrom  so  as  not   to  be   confis- 
catory  in  natui'e. 

A   physical   inspection   of  the    subject   garage    structure   and 
an  examination   of   a   survey  made   of   the  demised    lands,    indicate   that 
Parcels  Two  and  Three    lend   themselves   to  ready  application    of  City's 
supervisory  control.      Such  examination   should,    however,    be    supple- 
mented by  an  official  report   of   the  City  Engineer  prior    to  the   im- 
position  of   such  control   over   the   use    of   the    said   tvio   parcels  for 
parking  and   storage   of   automobiles   to  assist   the  Board   of   Supervisors 
in   its   considerations  and    determinations. 

Ordinance  No.    9072   is  not   applicable    to   any   of   said    tliree 
parcels.      Parcel   One,    the    subsurface   area   of   St.   Hary' s  Square,    is 
under  the    exclusive    jurisdiction    of   the  Recreation  and   park  Com- 
mission and  has  been  expressly  excluded  by  the   terms   of   the   ordinance 
itself.      Parcel  Two,    the   closed-street   area,    and   Parcel  Three,    the 
area   to   the    east   of  St.   Anne  Street,    are  not    subject   to   said   ordi- 
nance   inasmuch  as   the   lease   thereof  was  made   prior   to    the   effective 
date    of    said    ordinance,    which  is  by   its   own  terms  prospective    in 
nature. 

The   prerequisite   act   to  be    taken  by  the  Board    of   Super- 
visors,   for   the    purpose    of   expressly   establishing   supervisory  control 
over   Parcels  Two   and  Three    of   St,   Mary' s   Square  Garage   and    over 
Mission-Bartlett  Parking   Plaza,    should  be   the   adoption   of  an  appro- 
priate  amendment   to   the    existing   procedural   Ordinance  No.    9072. 
Anticipating  the   possibility  of   the  Board    of   Supervisors  requesting 
the   preparation   of   a   proposed    draft   of    such  amendment   to   said    ordi- 
nance,   I  have   prepared   a  form  thereof   for   its   consideration,    a    copy 
of  which  is  attached  hereto  for   your    information. 

In    summary,    it    is  my  opinion   that   the    only  public  parking 
facilities   or   portions    thereof   owned   and   leased   by  City  which  are 
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subiect   to  City's  right   to  exercise   supervisory  control  thereof,    are 
Mission-Bar lett   Parking  Plaza   and   Parcels  Two   and  Three   of   St.   Mary's 
Square  Garage. 

Respectfully  submitted. 


DION  R.    HOLM 
City  Attorney 


JC/JEB 


To:   Mr.  Harry  D.  Ross 
Controller 

City  and  County  of  San  Francisco 
109  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1100 
July  24,  1956 


SUBJECT:   EUREKA  VALLEY  PLAYGROUND  AND  PIELDHOUSEj 
RESPONSIBILITY  AS  BETWEEN  CITY  AND 
ARCHITECT  FOR  PAYMENT  FOR  ENGINEERING 
SERVICES. 


Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows : 

REQUEST 

"The  question  of  responsibility  for  the  payment 
of  certain  professional  engineering  services  in  con- 
nection with  the  planning  and  construction  of  the 
Eureka  Valley  Playground  and  Pieldhouse  has  arisen 
between  the  architect,  an  engineer,  and  this  department. 
The  engineer  was  involved  in  testing  or  checking  the 
structural  strength  of  the  roof  of  the  building, 

"Late  in  December,  1955>  this  office  was  advised 
that  the  architect  felt  that  the  engineer  should  be 
paid  for  his  work  by  the  city.   The  design  and  the 
strength  of  the  roof  were  checked  by  the  engineer  at 
the  insistence  of  the  Bureau  of  Building  Inspection 
before  the  latter  would  issue  a  building  permit  for  the 
fieldhouse.   In  the  opinion  of  members  of  my  staff,  the 
architect  should  not  have  employed  the  engineer  without 
a  work-order  or  approval  from  this  department  unless  he 
would  reimburse  said  engineer  at  his  own  expense.  The 
architect  insists,  however,  that  in  order  to  proceed 
with  the  building,  the  engineering  services  had  to  be 
provided,  and  that  the  City  was  responsible  for  payment 
under  Section  806  of  the  Building  Code. 

"In  considering  this  matter,  we  would  appreciate 
it  if  you  would  refer,  among  the  other  factors  involved, 
to  the  contract  between  this  department  and  the  architect, 
and  Section  806  of  the  Building  Code.   At  your  early  con- 
venience please  give  me  your  opinion  on  the  following  two 
questions : 

"1.   Is  the  engineer  entitled  to  payment  of  a 
fee  for  his  services? 

"2.   Is  the  architect  obligated  to  reimburse 
the  engineer  or  is  this  department?" 
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OPINION 


It  should  first  be  observed  that  by  your  reference  to  Section 
806  of  the  Building  Code,  you  are  alluding  to  the  former  Building 
Code  which  is  now  superseded  by  the  new  Building  Code  adopted  in 
April,  1956.    (Ordinance  No.  9630  -  Series  of  1939)   However,  said 
Section  806  was  effective  law  during  the  times  covered  by  your 
questions. 

Inquiry  concerning  the  factual  situation  surrounding  testing 
and  checking  the  structural  strength  of  the  roof  of  the  building 
has  disclosed  that  such  activities  were  not  conducted  under  the  pro- 
cedure set  up  by  Section  806,  but  those  tests  and  checks  were  in- 
formally conducted  otherwise  than  by  such  procedure.   Hence,  it 
appears  evident  that  whatever  provision  Section  806  made  for  pay- 
ment of  fees  for  tests  and  checks  must  now  be  disregarded  and 
treated  as  a  completely  neutral  factor. 

Concerning  the  terms  of  the  contract  between  the  subject 
architect  and  your  department,  your  attention  is  directed  to  para- 
graph 5  thereof.   It  is  therein  provided  that 

"...  the  Architect  may  appoint  Civil,  Structural 
and/or  Professional  Engineers,  who  shall  be  paid  by 
the  Architect  from  his  own  compensation  for  sucTT 
services  rendered.  I    '.    7"    (emphasis  added) 

It  would  appear  that  the  foregoing  terms  were  intended  to 
cover  such  situation  as  is  presented  by  your  inquiry.   It  seems 
obvious  that  in  bargaining  with  the  City,  the  architect  is  aware 
that  the  City  is  entitled  to  a  sound  and  acceptable  architectural 
plan;  and,  when  the  City's  properly  constituted  representatives 
raise  questions  concerning  such  plan,  that  the  architect  will  re- 
ply to  such  questions  by  use  of  the  expert  assistants  provided  for 
by  paragraph  5  of  the  contract.  As  to  such  assistants,  the  con- 
tract states  that  they  shall  be  compensated  by  the  architect. 

The  foregoing  conclusions  are  reached  without  adverting 
to  any  issue  concerning  cost  Increases  for  the  work  and  the  neces- 
sity for  certification  of  available  funds  therefor  by  the  Con- 
troller. 

Specifically  replying  to  the  two  questions  asked,  I  will 
state  in  answer  to  question  1  that  I  can  reach  no  conclusion  as  to 
whether  the  engineer  is  entitled  to  a  fee  for  his  services;  and,  as 
to  question  2,  that  while  I  do  conclude  that  the  City  is  not 
obligated  to  compensate  the  engineer,  I  can  reach  no  conclusion  as 
to  whether  the  architect  is  obligated  to  compensate  the  engineer. 


You  are  advised  accordingly. 


Respectfully  submitted. 


TO:   MAX  G,  FUInIKE,  General  Manager 
Recreation  and  Park  Dept. 

McLaren  Lodge,  Golden  Gate  Park   DION  R.  HOLM,  City  Attorney, 

San  Francisco  I7. 
WPB/BJW 


OPINION  NO.  1103 
July  26,  1956 


SUBJECT:  JU\T::I'II."C  CCURT  V:ARDS  AI:D  PRISOIIERS:   I-.UST  CCUlvTY  PAY 
FOR  riDICAL  CARE  IN  CCUKTY  KCSPITAL. 


Dear  Sir: 

I   have  your  request  for   an  opinion  as  follows: 

REQUEST 

"From  time  to  time,  patients  are  admitted  to  San 
Francisco  Hospital  who  are  wards  of  the  Juvenile  Court, 
such  admissions  being  made  upon  the  request  of  and  with 
the  consent  of  the  Juvenile  Court  of  San  Francisco  (Youth 
Guidance  Center).   The  parents  of  many  of  these  wards,  on 
the  basis  of  our  investigations,  appear  to  be  financially 
able  to  reimburse  the  City  and  County  of  San  Francisco 
for  the  cost  of  this  care. 

"in  a  recent  case,  the  parents  of  a  patient  were 
billed  in  accordance  with  the  provisions  of  Sections  15^, 
151,  and  153  of  the  San  Francisco  Health  Code.   The 
father  of  the  ward,  to  whom  the  bill  was  sent,  protested 
his  billing  in  writing  to  the  Judge  of  the  Superior  Coiirt 
assigned  to  the  Youth  Guidance  Center,  who  in  turn  con- 
tacted Mr.  Strycula,  Chief  Juvenile  Probation  Officer,  who 
Inquired  of  us  with  reference  to  the  reason  for  billing. 

"He  stated  that  under  the  provisions  of  the  State 
VJelfare  and  Institutions  Code,  the  wards  of  the  Court  were 
entitled  to  care  in  'any  county  hospital'.   Section  862 
of  the  State  Welfare  and  Institutions  Code  states:   ' If 
the  funds  established  by  the  County  is  insiif ficient  to  pay 
the  full  expense  of  support  and  maintenance  of  such  a  ward, 
the  Court  may  order  and  direct  such  additional  amount  as 
is  necessary  to  be  paid  by  the  parents  or  guardian'. 

"V.'e  do  not  know  whether  this  has  specific  reference 
to  patients  receiving  medical  care,  and  the  main  purpose 
of  this  inquiry  is  to  determine  x-Jhether  or  not  the  Depart- 
ment of  Public  Health  has  the  responsibility  for  billing 
persons  admitted  to  the  San  Francisco  Hospital  for  care 
irrespective  of  whether  or  not  they  be  wards  of  the  Court. 

"Section  151  of  the  Health  Code  of  San  Francisco 
states  that  'All  persons  admitted  or  committed  to  the  San 
Francisco  Hospital  .  ,  ,  .'  shall  be  investigated  for  de- 
termination of  financial  ability  to  pay,  and  Section  151. 1 
requires  us  to  bill  'every  person'  legally  obligated  for 
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institutional  service   in  San  Francisco  Hospital.     Further- 
more,   Section   1^3    specifies  that    'every  person'    who 
receives  aid  directly  or   indirectly  from  public  monies 
shall  be   liable   for  the  value   of   such  aid,    etc. 

"If,    in   the   investigation  of  our  procedures  with  re- 
spect  to   the   Juvenile  Court,    there   appears   to  be   any  rela- 
tionship to  the   situation  involving  prisoners  who  are 
remanded   to  our    custody  as  far  as  billing  purposes  are 
concerned,    an  opinion  combining  these  two  points   is  re- 
quested." 

OPINION 

The   basic  question  presented  by  your  request  for   opinion  is 
whether   the   estate   of   the  ward,    the  parents,   guardian   or   other  person 
legally  responsible  for   the   support   and  maintenance   of  a  ward    of   the 
Juvenile  Coiort  are   liable   for   the    cost   of  medical   care  provided    such 
ward  by  the  San  Francisco  Hospital. 

Your   request  also  presents   the  related   question  of  whether 
a  prisoner   or  relatives   of   a  prisoner  are    liable  for  medical  care 
provided   the  prisoner  by  the  San  Francisco  Hospital. 

Preliminarily,    it   should  be  noted   that  the  questions  pre- 
sented by  your   request  deal  with  matters   of   state-wide   concern   (care 
of   dependent   or  delinquent   children:      Nlcholl  v.    Koster,    157  Cal. 
I4.I6,    108  Pac.    302;    administration  of    justice,    punishment   for   offenses; 
In  re  Shaw,    32  Cal,App.2d   8i|,    89  P. 2d    I6I)  .      Hence    statutory  or   state 
law   supersedes  any  conflicting   local  ordinances   in  these  matters  both 
as   to    substantive  rights  and  procedures   to  be   followed    (IJhyte  v.   City 
of  Sacramento,    65  Cal.App.    53^*    22if  Pac.    IOO8)  . 

Further,    since   the   questions  presented  by  your   request   deal 
with  both  wards   of  the    Juvenile  Court   and   prisoners,    it    should   be 
noted    that  wards   of   the    Juvenile  Court,    even   if   they  have  broken  the 
law  and  are   in   custody,    are   not  held  to  be    criminals   or  prisoners. 
Hence  rules   of    law  applicable   to  prisoners  do  not   apply  to  wards  of 
the   Juvenile  Court    (V^elfare   and   Institutions  Code,    Sec.    736 1    People 
V.    Silverstein,    121  Cal.App. 2d   li].0,    262  P. 2d  656). 

Considering  now   the  basic  question  of   the   liability  of  the 
parents   or  other  person   legally  responsible  for   a  ward   of   the    Juvenile 
Court  for  medical  care   furnished   the  ward  by  the   San  Francisco  Hospi- 
tal,   Section   Q6k.  of  the  Welfare   and   Institutions  Code   gives  the  City 
and   County   of  San  Francisco   the   right   to  reimbursement   in  whole   or    in 
part  for   the  expense   of    supporting  and   maintaining  a  ward  of   the 
Juvenile  Court.     Reimbxor semen t  may  be    secured   from  the  estate   of   the 
ward,    the  parents,    guardian  or   other  person   liable   for  the    support  and 
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maintenance  of  the  ward    (In  re  Qarbonl,   i|.6  Cal.App.2d  605,    116  P. 2d 
i^53).  — 

Section   87I  of   the  Welfare   and    Institutions  Code  provides 
that  "expense   for   support  and  maintenance"    shall  include   the   reason- 
able value   of  any  medical   services  furnished   to  the  ward   at   the 
County  Hospital     or   at   any  other   county   institution. 

Thus   the  City  and  County   of  San  Francisco  may  properly 
seek  reimbursement   in  whole   or    in  part  for   the   cost   of  medical   serv- 
ices furnished   a  ward   of   the   Juvenile  Coixrt  by  the  San  Francisco 
Hospital   as  an   essential  part   of  the   expense   of    supporting  and  main- 
taining the  ward. 

In  event   the   parent   or    other  person   legally  responsible  for 
a  ward   of  the   Juvenile  Court   signs  the   usual  San  Francisco  Hospital 
admission  forms  authorizing  and  agreeing   to   pay  for   the  medical  care, 
re imbvir semen t  may  be    secured  under   the    signed   agreement.      If  medical 
care   is   furnished   a  ward    of  the   Juvenile   Court  without  obtaining  a 
signed  agreement   to  reimbxirse,    the  proper   procedure   in   seeking  re- 
imbxirsement   is  pursuant   to   covu't   order   as   authorized  by  Sections  863» 
86L|.,    867  and   87 1  of    the  Welfare   and   Institutions  Code. 

Considering  now  the   related   question   of  the    liability  of  a 
prisoner   or   legally  responsible  relatives  of   a  prisoner  for  medical 
care   provided   the  prisoner  by  the   San  Francisco  Hospital,    Sections 

150,  151,    151.1  and   153   of   the  Health  Code    (San  Francisco  Municipal 
Code,   Chapter  V)    provide   that,    where   investigation    shows  ability   to 
pay,    a  City  or  County  Jail  prisoner   or  his    legally  responsible  rela- 
tives may  be   billed   for  medical  care  provided    the  prisoner  by  the 
San  Francisco  Hospital. 

Section  [j.011   of   the   Penal  Code  provides   that   a  financially 
responsible  prisoner   shall  not   enter   into   any  agreement  for  care   at  a 
coiinty  hospital.      This  Penal  Code    section    supersedes  Health  Code  Sec- 
tion  153    (c)    (San  Francisco  Municipal  Code,   Cliapter  V)    and   hence 
there    should  be  no  written  agreements  with  prisoners  relative   to  med- 
ical care.      There   is,    however,    no   statutory  law  either   authorizing  or 
prohibiting  reimbursement   to  the   covmty  for  medical  care   furnished 
a  financially  responsible  prisoner. 

There    is    some    opinion  that   the   cost   of   providing  medical 
care   for  prisoners   committed   to   the    county   jail  is   a   county  charge  for 
which  the   county  is  not  entitled   to   seek  reimbursement    (27  Ops.Cal. 
Atty.Gen.    285,   May   11,    1956).      Further,    the   validity   of   Sections    150, 

151,  151.1  and    153    (a)    and    (b)    of   the  Health  Code    (San  Francisco 
Municipal  Code,    Chapter  V)    as   they  relate   to   the  billing   of  prisoners 
and    legally  responsible  relatives   of  prisoners  for  medical    care  may 
be   challenged   in  court   sometime   as   local  law  dealing  with  a  matter   of 
state-wide    concern.      Nevertheless,    it  must  be  presumed,    vintil   judici- 
ally determined   otherwise,    that  Sections   150,    l5l»    I5l«l  and    153    (a) 
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and    (b)    of   the  Health  Code    (San  Francisco  Mijnicipal  Code,    Chapter  V) 
authorizing   the   billing  of   prisoners   or   legally  responsible  relatives 
of  prisoners  for  medical  care  at   the   San  Francisco  Hospital  are   valid 
and    that    such  billing   is   a  proper  procedure    (_In   re   Porterf ield   63  Cal. 
App.2d  518,    lij.7  P. 2d   15,    21].;   McQuillin,   M\anicipaT"Corporations,  Vol.6, 
sec.    20.06). 

It   is  my  opinion,    therefore,    and   you  are   advised   accord- 
ingly,   that, 

(1)  IJhere    investigation   shows  ability   to  pay,    the   estate 

of   the  ward,    the   parents,    guardian   or  other  person   legally  responsible 
for   the    support   and   maintenance   of   a  ward   of  the   Juvenile  Court  may  be 
billed   for  medical   care  provided   the  ward   by   the  San  Francisco  Hospi- 
tal pursuant    to   the   agreement   or   court  order   as  hereinbefore    set 
forth; 

(2)  VJhen  investigation    shows  ability  to  pay,    a   county   jail 
prisoner  or   the   legally  responsible  relatives   of   such  prisoner   also 
may  be  billed   for  medical  care  provided   the   prisoner  by   the  San 
Francisco  Hospital. 

Respectfully   submitted. 


DION  R.    HOm 
City  Attorney 


tjlA-'pb 


To:   Ellis  D.  Sox,  M.D. 

Director,  Department  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


OPINION  NO.    1102 
July  30,    1956 


SUBJECT:      SALE    OF   GITY-OVJNED  BUILDINGS, 

LIABILITY  FOR    SALES  TAX  TO   STATE. 

Dear  Sir: 

I  am  In  receipt   of  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  am  transmitting  herewith  a  copy  of  letter  dated 
April  2$,  1956,  addressed  to  this  department  from  the 
State  Board  of  Equalization,  with  a  Report  of  Field  Audit, 
alleging  that  the  City  owes  the  State  the  sum  of  $1,019.8? 
as  sales  tax  and  interest  on  sales  of  buildings  to  in- 
dividuals and  contractors  to  be  moved  off  City  owned  land, 
for  the  period  from  January  1,  1953  to  December  3I,  1955* 

"The  attached  advertisement  entitled  'Sale  of  Build- 
ings' is  typical  of  the  notices  which  we  have  published  in 
the  official  advertising,  inviting  bids  for  the  sale  of 
City  owned  buildings. 

"VJe  have  in  our  file  a  copy  of  a  letter  dated  October 
7,  I9I4.7,  from  this  department  to  your  office,  in  which  it 
is  stated  'About  May  19i|7  the  Director  of  Property  discussed 
this  matter  with  Mr.  0' Toole  and  Mr.  Holm  and  was  informed 
that  the  sales  tax  did  not  apply  to  the  sale  of  buildings 
by  the  City  and  County  of  San  Francisco.' 

"To  my  knowledge,  the  City  never  has  paid  the  State 
any  sales  tax  on  buildings  sold  by  the  City. 

"VI ill  you  please  furnish  us  an  opinion  whether  the 
City  is  liable  for  such  taxes  on  buildings  sold  by  the  Direc- 
tor of  Property,  at  public  auction,  pursuant  to  Section  91 
of  the  charter  and  in  accordance  with  raaclutlons  adopted  by 
the  Board  of  Supervisors  for  the  various  projects,  also  if 
the  City  is  liable  for  all  or  any  part  of  the  sum  of 
11,019.87  designated  on  the  enclosed  report." 

Attached  to  your  request  is  a  letter  from  the  District  Tax 
Administrator  of  the  State  Board  of  Equalization  enclosing  a  Report 
of  Field  Audit,  alleging  liability  under  the  Sales  and  Use  Tax  law 
for  the  payment  of  sales  tax  and  interest  in  the  sum  of  ^(il,019.87, 
arising  out  of  sales  by  the  City  and  County  of  buildings  curing  the 
period  from  January  1,  1953  to  December  3I,  1955«   The  total  of  the 
sales  prices  of  said  buildings  is  alleged  to  be  the  sura  of  $32,3^0 
in  said  Report  of  Field  Audit. 
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OPINION 

The  references  herein  to  Code  sections  are  to  sections  of 
the  Revenue  and  Taxation  Code. 

Section  6005: 

'••person'  includes  .  .  .  any  coimty,  city  and 
county,  the  municipality,  district,  or  other  political 
subdivision  of  the  State.  ,  .'* 

Section  6006: 

"'Sale'  means  and  includes:   (a)  Any  transfer  of 
title  or  possession  ...  in  any  manner  or  by  any  means 
whatsoever,  of  tangible  personal  property  for  a  con- 
sideration." 

Section  6007: 

"'Retail  sale'  or  'sale  at  retail'  means  a  sale  for 
any  purpose  other  than  resale  in  the  regular  course  of 
business  in  the  form  of  tangible  personal  property." 

Section  6013: 

"'Business'  includes  any  activity  engaged  in  by  any 
person  or  caused  to  be  engaged  in  by  him  with  the  object 
of  gain,  benefit,  or  advantage,  either  direct  or  indirect." 

Section  6011j.: 

"'Seller'  includes  every  person  engaged  in  the 
business  of  selling  tangible  personal  property  of  a  kind 
the  gross  receipts  from  the  retail  sale  of  which  are  re- 
quired to  be  included  in  the  measure  of  the  sales  tax." 

Section  6015: 

"'Retailer'  includes: 

"(a)  Every  seller  who  makes  any  retail  sale  or  sales 
of  tangible  personal  property,  and  every  person  engaged  in 
the  business  of  making  retail  sales  at  auction  of  tangible 
personal  property  owned  by  the  person  or  others." 

Section  6019: 

"Every  individual,  firm,  copartnership,  joint  venture, 
trust,  business  trust,  syndicate,  association  or  corporation 
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making  more   than  two  retail  sales  of  tangible  personal 
property  during  any  12-month  period,    including   sales  made 
in   the   capacity  of  assignee   for   the  benefit   of   creditors, 
or  receiver   or  trustee    in  bankruptcy,    shall  be  considered 
a  retailer  within  the   provisions  of  this  part   in  his   or 
its   individual,    firm,    copartnership,    joint  venture,    trust, 
business   trust,    syndicate,    associate   or   corporate   capacity." 

Section  60^1  provides  that  for   the  privilege   of  selling 

tangible   personal  property  at  retail  after  June  30,    19ij-9,  a  tax   is 

imposed    on  all  retailers  at   the  rate   of   3  per   cent   of  the  gross  re- 
ceipts. 

Section  6O9I   establishes  a  presumption   that   all  gross  re- 
ceipts from  the    sale    of    tangible  personal  property   are    subject   to   the 
Sales  Tax  until  the  contrary  is  established.      The   burden  of  proof   is 
placed   on   the    seller  unless  a  certificate   to   the   effect  that  the  prop- 
erty is  ptirchased   for  resale    is   obtained  from  the   pxorchaser. 

Section  6092  relieves  the    seller  from  the  burden  of  proving 
that   sales  were   not    subject   to   the    sales  tax   if   a  resale   certificate 
is   obtained  from  the   purchaser. 

Section  6ij.82  provides   for   interest   on  a   determination   of 
deficiency   in  the   payment   of    sales  tax. 

It   is  clear   that   a   sale    of  buildings,   affixed   to  realty,    to 
be    severed  under  the    contract   of    sale  and    removed  from  the  realty, 
constitutes   a   sale    of  tangible  personal  property.      See:     ^^illiston 
on  Sales   (2d  Ed.),    Section  66. 

It   is  also   clear  that,    under   the  provisions    of   the  Revenue 
and   Taxation  Code,    a  City  and  County   is   a  person  who  may  be   liable 
for  the   payment  of   sales   tax  computed   on   the  basis    of  gross  receipts 
derived  by   it  from  the    sale    of   tangible   personal  property. 

People   V.   County  of  Imperial,    76  Cal.App.2d  572; 

L.   A,    Etc.    Sch.    Pi  St.    v.    St.    B_d.    Equalization, 
71  Cal.App.'2d~Ii:86; 

City  Attorney' s  Opinion  No.    7I6,    July   I3,    1953» 

The    Los  Angeles  School  District   case,    supra,    involved   the 
sales  of  buildings   and    improvements   on  real  property  and   certain 
other  miscellaneous  equipment  by  the   appellant  School  District.      The 
sales  extended    over   a  period   of    three   years.      The    sales  had   taken 
place   in   ten   of   twelve   quarterly  periods   on   an  average    of   two   to 
three    sales   for  each  quarter.      In  the   case    of   the  High  School  District 
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the   gross  receipts  from  all   sales  amounted    to   over  5^3^,000,    of  which 
a   sum  in  excess   of  i^ilSjOOO  represented   the    sales  to   consumers  which 
were  made   the  basis   of   the   tax.      In  the  case   of   the  School  District, 
the  gross  receipts  from  all  sales  amounted   to   over  130,000,    of  which 
the    svm  of  approximately  ^11,000  represented   the    sales  to   consi:imer3 
which  were  made   the  basis   of   the   tax.      The    court  held  that   the  School 
Districts  were    subject   to   the   tax  and    that   casual   sales  x-^ere  not   ex- 
empted from  the  Retail  Sales  Tax  Act. 

In  the   case    of  People   v.   Coxonty   of  Imperial,    supra,    the 
county    sold    crushed   rock  and  gravel   to  the  City   of   Imperial  for  road 
purposes,   wood   to  the  poor,    and   surplus  materials  and   equipment 
originally  purchased   for  use   in  the    construction   and   maintenance   of 
highways.      The    sales   extended    over   a  period   of   approximately   seven 
years,    for  which  no  tax  returns  were  made.      There  vrere   about   72   sales 
during   this  period,    the   nximber  per  year  varying  from  6   to   15.      The 
respective    selling  prices  varied  from  a  few  dollars   to  as  high  as 
i|iji|.600.      In  deciding   that  the    sales   in  question    subjected   the   defendant 
county  to   the  payment   of   sales  tax   thereon,    the   court  held   that   the 
sales  would  be  nonetheless  taxable  although  casual  or   incidental. 

In  N.  ^.    Pac.   R.  R.    V.    St.   Bd.    of  Equalization,    21  Gal. 2d 
52l|.,    an   action  for  refund    for    sales  taxes  paid   imder  protest,    the 
plaintiff  was   a   subsidiary  of  the  Southern   Pacific  Company.      In  addi- 
tion to  its   transportation   operations  plaintiff   engaged    in   selling 
articles   of   tangible   personal  property  at  retail  and   held  a  permit 
therefor.      Such  sales   generally  were  made   from  its  "Stores  Department." 
During   1935,    plaintiff,    in  five    separate    sales,    sold   thirteen   surplus 
coaches  to  the  Southern  Pacific  Company  from  its  Transportation  De- 
partment for   the    sum  of  ^;78,832.  li^.      in  1936   in   three    separate    sales, 
plaintiff   sold   three    surplus   coaches  for  i;290,    from  its  Transportation 
Department.      In   1937,    the   plaintiff   sold   for  $1,096.21  a   surplus  truck- 
trailer  from  its  Transportation  Department.      These   sales  were  not 
handled   through  plaintiff's  "Stores  Department." 

In  addition    to   the   foregoing   sales,   plaintiff,    during   the 
years   1935>    1936  and    1937,    sold   through  its  '''Stores  Department"   arti- 
cles of   tangible   personal  property  which  included   20   flat  cars  and    a 
locomotive   for    a  total   amount   of   approximately  |j59,000. 

In   reversing   the    judgment  for  plaintiff  the   court  held    that 
a  person  by  departmentalizing   its  business   cannot    set  up  for  tax  pvu?- 
poses   a  distinction   between  the    types   or   kinds   of   sales  made  by   it 
where   the   effect  would  be   to    cause    some    of   its   sales   to   escape    the    tax 
aimed   at   all  of    such   sales.     The   court  held  that   specific    sales   of  a 
retailer   cannot  be    segregated   from  the  bulk  of   its    sales  and    treated 
separately  as   isolated    or   occasional  sales. 
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Each  of  the  foregoing  cited  cases  was  decided  prior  to  19l\.7 * 
In  19i4-7,  Section  6OO6.5  and  Section  6367  were  added  to  the  Revenue  and 
Taxation  Code. 

Section  6006.5  reads   in  part  as   follows: 

"'Occasional  Sale'    includes: 

"(a)      A    sale    of  property  not  held    or  used  by  a   seller 
in   the    course   of   an   activity  for  which  he   is  required   to 
hold  a   seller' s  permit,   provided   such  sale    is   not  one  of 
a  series  of    sales   sufficient  in  number,    scope    and   charac- 
ter  to   constitute   an  activity  requiring  the  holding  of  a 
seller's  permit;    " 

Section  6367  reads  as  follows: 

'"There   are   exempted  from  the   taxes   imposed  by  this 
part   the  gross  receipts  from  occasional   sales   of   tangible 
personal  property  and   the    storage,   use,    or  other  consump- 
tion in   this  State   of  tangible  personal   property,    the 
transfer   of  which  to   the  purchaser   is     &n  occasional   sale." 

Prior    to  19i|7   there  was  no   sales  tax  exemption  provided   in 
our    law  with  respect   to   occasional   sales.      Hence,    isolated   and   occa- 
sional  sales  were   sufficient   to   invoke    liability  for   the   payment  of 
a   sales   tax  thereon.      The   reverse   of   that    situation   is  now   true. 

The   question   as   to  what   constitutes   an  "occasional   sale"    is 
one    of  fact.      The   precise  question  has  not   yet  been    decided   by  the 
California  Appellate   courts.      An  indication   of  the   legislative   Intent 
in  this   respect  may  perhaps  be   gleaned   from  the  provisions   of   Section 
6019,   iNThere    three   or  more  retail   sales   in   any  12-month  period  would 
constitute   the    seller   a  "retailer."      It  may  be   inferred  perhaps  from 
said   sections   that  fewer   than   three    such  sales  during   a   12-month 
period  by  one   not   otherwise   a  retailer  would   be    deemed   to  be   "occa- 
sional   sales."      However,    this    section   likewise  has  not  been  construed 
by  our   courts   in   this  or   any  other   connection,    so   that  the   permissi- 
bility of  inferring   such  a   legislative   intent  must   of  necessity  re- 
main  in  doubt. 

In  the  Northvje stern   Pacific  Railroad   case,    supra ,    the   fol- 
lowing  language,    purporting  to  be   alternative   ground   of   decision, 
but    actually  dicta,    is   found: 

"But,    even    if  we  vrere   to   assume    that  plaintiff,    as 
urged  by   it,    is   engaged    in   tvjo    separate   kinds    of  business, 
viz.,   retail   sales  business   and    transportation  business 
and    that  the    transfers   or   sales   of  rolling   stock  here 


OPINION  NO.  1102 
July  30,  1956 
Page  six 


involved  were  connected  with  or  related  to  the  latter 
business  and  were  entirely  foreign  to  its  retail  business 
for  which  it  is  licensed,  it  would  avail  plaintiff  nothing. 
The  number,  scope  and  character  of  the  transfers  of  rolling 
stock  would  still  serve  to  bring  them  within  the  purview 
of  the  taxing  act.   Even  if  we  were  to  treat  the  transfers 
of  the  thirteen  coaches,  made  from  time  to  time  in  1935*  to 
the  Southern  Pacific  Company  as  one  transaction,  the  trans- 
fer of  the  three  coaches  to  the  same  company  in  193^  as 
one  transaction,  the  transfer  of  the  truck-trailer  to  Pac- 
ific Motor  Trucking  Company  in  1937  as  one  transaction, 
and  the  transfer  of  twenty  flat  cars  to  California  Barrel 
Company  and  the  transfer  of  a  locomotive  to  Hammond -Little 
River  Lumber  Company  as  two  transactions,  these  transfers 
represent  five  sales  at  a  total  price  approximating 
$100,000. 

"Such  transfers,  and  others  of  a  similar  nature  to 
follow,  may  not  be  regarded  as  casual  or  isolated  sales." 

Though  the  above  statement  was  not  necessary  to  the  decision 
in  that  case,  it  is  persuasive  authority  for  advising,  and  you  are  so 
advised,  that  the  sales  of  buildings  referred  to  in  your  request  and 
attachments  thereto,  when  taken  In  connection  with  sales  of  other  sur- 
plus property,  such  as  cable  cars,  motor  vehicles,  etc.,  during  the 
period  January  1,  1953>  through  December  31»  1955*  do  not  come  within 
the  exemption  extended  by  the  law  to  "occasional  sales."  As  was  held 
in  the  Northwestern  Pacific  Railroad  case,  supra; 

"Specific  sales  of  a  retailer  cannot  be  segregated 
from  the  bulk  of  its  sales  and  treated  separately  as 
isolated  or  occasional  sales." 

By  way  of  illustration,  a  sale  of  a  building  cannot  be  segregated  from 
a  sale  of  trolley  poles  and  from  the  sale  of  a  surplus  fire  truck  for 
the  purpose  of  making  the  building  sale  an  "occasional  sale." 

Subsequent  to  the  receipt  of  your  request,  I  was  advised 
that  some  of  the  sales  referred  to  therein  were  made  to  persons  en- 
gaged in  the  business  of  selling  tangible  personal  property,  who 
purchased  the  buildings  for  the  purpose  of  dismantling  the  same  and 
selling  the  component  parts  as  used  building  materials.   In  those 
cases,  the  receipts  of  the  sales  would  not  be  subject  to  sales  tax. 
If  a  certificate  was  obtained  to  the  effect  that  any  of  said  property 
was  so  purchased  for  resale,  the  City  and  County  would  be  relieved 
from  the  burden  of  proving  that  such  sales  were  not  subject  to  the 
sales  tax.   If  such  a  certificate  was  not  obtained,  then  there  would 
be  a  presumption  that  the  receipts  were  subject  to  the  tax,  and  the 
burden  would  be  on  the  City  to  establish  the  contrary. 
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Assuming  that  the   amount    shown   on  the  Report   of  Field  Audit 
submitted  with  your   request  as  the  "measure   of  tax,"   namely,    the    sum 
of  :ip32,3L|.0,    correctly   states   the    total    sales  prices  of   the  buildings 
referred   to,    the  City  and   County  is    liable  for   the  payment   of   sales 
tax   thereon,    less,    of   covrse,    the    sales  prices   of  buildings   sold    to 
purchasers  who  gave   certificates  therefor   to  the  effect   that  the  prop- 
erty was  purchased  for   resale,   and    less   the    sales  prices   of  buildings 
sold   to   purchasers  who,    in  fact,    were  retailers  purchasing  for   the 
purpose    of  resale    in  the   regular     course   of  business   in  the   form  of 
tangible   personal  property.      Interest  would  be   payable    on  the   amount 
of   any   sales  tax  payable   in   accordance  with  the  provisions   of  Sec- 
tion 6if82. 

You  are   advised   in   the   fut\ire   to   collect  the    state    sales   tax 
on   the    sale   of   tangible  personal  property  from   each  purchaser  who  does 
not  furnish  a  resale   certificate    substantially   in   the   form  prescribed 
by   the  Board   of  Equalization. 

Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 

TO:      Mr.    Philip  L.  Rezos 
Director   of  Property 
375  City  Hall 
San  Franc  isco  2 

cc:  Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
289  City  Hall 
San  Francisco  2 


JJTJr/TJB 


OPINION  NO.  1103 
August  1,  1956 


SUBJECT:   LEAVE  OF  ABSENCE  WITH  PAY  FOR  PERMANENT 
EMPLOYEE  OF  PUBLIC  WELFARE  DEPARTMENT 

Dear  Sir: 

I  am  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"The  Public  Welfare  Commission  has  directed  me  to 
request  your  opinion  as  to  ^^^hether  or  not  the  City 
and  County  of  San  Francisco  may,  under  Section  300 
of  the  Welfare  and  Institutions  Code,  grant  educa- 
tional leaves  of  absence  with  pay  or  with  stipends 
to  employees  of  the  Public  Welfare  Department. 

"We  shall  appreciate  receiving  your  opinion  on  this 
subject." 

OPINION 

Section  300  of  the  Welfare  and  Institutions  Code,  enacted 
in  1955  (Stats.  1955,  Ch.  1179,  §1),  provides  as  follows: 

"The  board  of  supervisors  of  any  county  may  grant 
to  any  permanent  employee  of  the  welfare  department  a 
leave  of  absence  with  pay  to  attend  an  institution  of 
learning  for  the  purpose  of  improving  his  skill, 
knowledge  and  technique  in  the  administration  of  social 
welfare  programs  which  will  benefit  the  department. 

"In  order  to  be  eligible  to  an  educational  leave 
the  employee  must  have  a  satisfactory  service  record 
with  the  county  and  must  execute  an  agreement  to  return 
to  the  county  welfare  department  to  render  a  period  of 
service  which  shall  be  at  least  double  the  period  of 
time  the  employee  is  to  be  on  leave.  The  employee  shall 
furnish  a  suitable  bond  Indemnifying  the  county  against 
possible  loss  in  the  event  the  employee  fails  to  return 
to  the  county  and  render  the  required  period  of  service 
stipulated  in  the  agreement.   Such  bond  shall  be  exoner- 
ated in  the  event  the  failure  of  the  employee  to  render 
the  stipulated  period  of  service  is  caused  by  death, 
physical  or  mental  disability  of  the  employee. 
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"The  terms  and  amount  of  pay  or  stipend  to  be 
paid  shall  be  set  by  the  board  of  supervisors.   Any 
such  pay  or  stipend  shall  be  considered  a  proper  charge 
against  the  administration  of  the  public  welfare  programs." 

This  section  is  applicable  to  the  City  and  County  of  San 
Francisco,  and  you  are  advised  that  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco  may  grant  a  leave  of  absence  with 
pay  to  a  permanent  employee  of  the  Public  Welfare  Department  in 
accordance  with  the  procedure  and  upon  the  conditions  set  forth  in 
said  Section  300  of  the  Welfare  and  Institutions  Code. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


To:  Mr.  Ronald  H.  Born 

Director  of  Public  Welfare 
Public  Welfare  Department 
585  Bush  Street 
San  Francisco  8,  California 


LSM/BJl'J 


Opinion  No.  1104 
August  7.  1956 

SUBJECT:  MAY  THE  CIVIL  SERVICE  COMMISSION,  AT  THE  PRESENT  TIME, 
CERTIFY  PART-TIME  PLATFORM  EMPLOYEES  AND  BUS  OPERATORS 
TO  THE  MUNICIPAL  RAILWAY? 


Gentlemen; 
follows : 


This  office  is  in  receipt  of  a  request  for  opinion  as 
REQUEST 


"At  its  meeting  of  July  31.  1956,  the  Judiciary 
Committee  instructed  that  your  opinion  be  requested  on 
the  following: 

"V/hether  or  not  the  Civil  Service  Commission  may, 
at  the  present  time,  certify  part  time  platform 
employees  and  bus  operators  to  the  Municipal 
Railway. 

"The  next  meeting  of  the  Judiciary  Committee  is 
scheduled  for  August  1,    1956,  at  2  p.m.   It  will  be 
appreciated  if  your  response  is  received  in  time  for 
that  meeting. " 

OPINION 

The  Charter  of  the  City  and  County  of  San  Francisco 
places  the  authority  for  the  creation  or  the  continuance  of  posi- 
tions in  the  Board  of  Supervisors.  The  Board  of  Supervisors,  in 
the  adoption  of  the  annual  budget  and  each  annual  or  supplemental 
ordinance,  either  continues  existing  positions  or  creates  new 
positions.   (Section  73  and  Section  143  of  the  Charter)  This 
power  in  the  Board  of  Supervisors  is  applicable  to  all  positions 
in  City  government  whether  they  are  part  time  or  full  time.   The 
Charter  places  in  the  hands  of  the  appointing  officers  the 
authority  to  make  the  initial  recommendation  for  the  creation  of 
any  new  or  additional  positions,  provided  the  appointing  officer 
first  requests  and  receives  from  the  Civil  Service  Commission  the 
proper  designation  and  classification  of  such  position  based  on 
the  duties  and  responsibilities  thereof.   (Section  l43  of  the 
Charter) 
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All  such  recommendations^  whether  they  come  through  the 
annual  budget  estimates  or  by  way  of  supplemental  appropriation 
ordinance  J  must  be  approved  by  the  Mayor  before  transmission  to  the 
Board  of  Supervisors.  The  Board  of  Supervisors  may  not  Increase  or 
add  any  new  item  for  personnel  services  unless  requested  to  do  so  by 
the  Mayor  on  the  recommendation  of  the  appointing  officer  concerned. 
(Section  72  of  the  Charter) 

An  examination  of  the  present  budget  appropriation  and 
salary  ordinance  indicates  that  there  are  no  positions  as  platform 
employees  or  bus  and  coach  operators  specifically  classified  as  part- 
time  positions  on  the  Municipal  Railway.   Consequently  the  Civil 
Service  Commission  could  not  certify  persons  to  the  Public  Utilities 
Commission  for  part-time  employment  in  these  positions.  However^  if 
part-time  positions  were  to  be  created  by  the  Board  of  Supervisors 
pursuant  to  the  method  described  above,  the  Civil  Service  Commission 
could  then  certify  eligibles  to  the  Municipal  Railway  as  platform 
employees  or  bus  and  coach  operators  who  would  serve  in  these  newly 
created  part-time  positions. 

If  the  part-time  position  is  to  receive  a  rate  of  pay  at 
less  than  $80  per  month,  it  will  not  be  necessary  for  the  Municipal 
Railway  to  request  the  Civil  Service  Commission  for  certification  of 
an  eligible  for  this  position  but  the  appointment  may  be  made  directly 
by  the  appointing  officer.  (Section  l42  of  the  Charter) 

Therefore,  I  advise  you  that,  v;hile  at  the  present  time  the 
Civil  Service  Commission  could  not  certify  persons  to  part-time  po- 
sitions as  platform  employees  or  bus  and  coach  operators  since  no 
such  positions  exist  in  the  Municipal  Railway,  the  Board  of  Super- 
visors has  the  plenary  authority,  upon  the  request  and  recommenda- 
tion of  the  Mayor,  together  with  the  consent  of  the  Manager  of 
Utilities,  to  establish  such  positions.   Once  such  positions  have 
been  established  the  Civil  Service  Commission,  through  its  admin- 
istrative processes,  could  certify  eligibles  for  appointments  to 
these  positions  if  the  rate  of  pay  was  to  be  in  excess  of  $80  per 
month . 

Respectfully  submitted, 

DION  R.  HOLM 
BJW/MMD  City  Attorney 

To:  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attention:  John  R.  McGrath,  Clerk 
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SUBJECT:      REOUIREMENT  THAT  ART   COMMISSION  ACT    ON  ANY  SUBMISSION 
LESS  THAN   $1,000  VJITHIN    1$  DAYS;    EFFECT    OF  DISAPPROVAL 
WITHOUT   PREJUDICE;   CHARTER  SECTION  14-6. 

Dear  Sir: 

VJe  have  your  request   for  an   opinion  as  follows: 

REQUEST 

"Section  i|6   of  the  City  Charter   specified   that   the 
Commission  will  act   on  any   submission   less  than  $1,000. 
upon   15  days,    and   any  other  matter  within   30  days.      If 
it  fails   to  do   so,    its  decision  will  be  considered  un- 
necessary. 

"The  problem  now  facing   the  Art  Commission   is   that 
very   often   submissions   are  received  by  this   office   one  week 
prior    to   the  Commission's  meeting.      If   the    submission   is  an 
extensive   one   requiring  considerable    study,    field  trips  and 
committee  recommendations,    one  week' s   time   is  not   sufficient. 

"Would  it  be  possible  for  the  Art  Commission  to  dis- 
approve without  prejudice  the  submission  thereby  carrying 
it  over  until  the  next  meeting,  when  the  proper  study  and 
report  would  be    submitted." 

Supplementary  request  was  made  by   letter  from  the  Art  Com- 
mission dated  May  9»    195^: 

"If  a   submission   is  made   to  the  Art  Commission   at   any 
time  prior   to   its  regular  meeting  date,   which  is  the   first 
Monday  of   each  month,    does   the  Art  Commission  have   to  act 
on  that   submission  at   its  next  meeting   following  the    sub- 
mission,   or  may  it  hold   it  over   for  a  following  regular 
meeting  without   losing   its    jurisdiction   to   approve   or   dis- 
approve the    submission  as  granted   the  Art  Commission  \Ander 
its  Charter.      For  example:      The  Civic  Design  Committee    is 
desirous  of  not  handling  any  submissions   submitted   to   it 
later   than  one  week  before   the  regular  meeting  date.      It 
feels   that  that  does  not  give   it    enough  time   to   give   them 
the  necessary   study  for  recommendation.      In   order   that  the 
Art  Commission   should  not    lose   its  right   to  approve   or  dis- 
approve  a   submission,   may  it   set   up  a  regulation  permitting 
it  to  hold   the    submission  over  until  the   next  following 
regular  meeting    -  which  in   this   instance  would  be   over   one 
month." 
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OPINION 

The  first  question  appears  to  be:  When  is  there  a  sub- 
mission to  the  Commission?  VJebster*  s  Dictionary,  Second  Edition, 
Unabridged   {19kS)  ,   defines  "submit"    as: 

"To  leave   or  commit  to  the   discretion   or   Judgment 
of  another  or  others;   to  refer;   as,    to   submit  a 
question  to  the  court" 

and  "submission"    as: 

"Act   of  submitting   something  for  consideration, 
inspection,    comment,    etc." 

In  proceedings  before  a  court  of   law  a  case   is  submitted  after  the 
court,    trying  the  case  without  a    jury,   has  taken  it  under  advisement 
at   the  close   of   the   evidence  and   argument. 

MacDermot   v.   Grant,    l8l  Gal.    332. 

Prom  the   above   analysis,    I   therefore   conclude  that  there   is 
submission  to  the  Art  Commission  when   a  matter  has  been  presented   to 
the  Commission  at   its  regular  meeting  or   a   special  meeting   called  to 
pass   on  any  matter  as  required   at  a  regular  meeting,    and  at  which 
time    the  Commission  agrees  to  consider   the   subject.      Once  the  Com- 
mission has  acted   on  a  matter  by  taking  the    same  vmder  advisement, 
there    is  then  a    submission   of   said  matter   and    the  Commission  must   de- 
cide  the    same   within  fifteen   days  when  the  matter  pertains  to  an   ex- 
pendit\ire   of  less  than  |1,000  or,    if   any  other  matter,    the  Commission 
must   decide  within  thirty  days. 

In   answer   to   the   specific   question   in  your   letter   of  April 
10,    1956,    the  Art  Commission  cannot  disapprove  without  prejudice   a 
matter  which  has  been    taken  under   submission,    thereby  carrying   the 
same   over  until  the   next  meeting  if  the  meeting   shall  be  beyond   the 
time    limit  as  prescribed   by  Section  1^.6   of  the  Charter.      There   is  no 
limitation   in  the  Charter  as  to  the    length  of   time  required  before 
taking  a  matter  under   submission  by  the  Commission  and,    therefore,    it 
may  be   assumed   that  a  reasonable   time   for   study  and   report   shall  be 
allowed  before    the  Commission  must   act. 

In   answer   to  your   specific  question   in  your   letter   of  May  9, 
1956,    the  Commission  may  hold   the   matter  over  for    the  following  regu- 
lar meeting  without   losing   its   jurisdiction   to  approve   or  disapprove 
the   subject   in   order   to  allow   the  necessary   study  for  recommendation. 
The  Art  Commission  may  also   set  up  a  regulation  permitting  it   to  hold 
a  matter   over  until  the   following  regular  meeting  but  not  when   the 
Commission  has  acted  and   taken    the    subject  under  advisement. 
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Section   19   of  the  Charter   of   the  City  and  County   of  San 
Francisco   outlines   the   powers  and    duties  of  boards  and    cormaisslons: 

"(a)      To  prescribe   reasonable   rules  and   regulations 
not   inconsistent  with  this  charter  for  the  conduct  of   its 
affairs,   for   the  distribution  and  performance   of  its  busi- 
ness,   for  the   conduct  and  government   of   its  officers  and 
employees,    ajid   for    the  administration,    custody  and  protec- 
tion of  property  under   its  control  and  books,   records  and 
papers  appertaining  to  its  affairs." 

The  Art  Commission  may  therefore    set  up  rules  and  regula- 
tions pertaining  to  the    length   of   time  which  may  be  required   for 
investigation,    study,   reports  and  provide   for   other  rules  which  it 
deems  necessary  before  acting  and  taking  under  submission  any  matter 
which  must  be   approved  by  it. 

In  their  preparation,    rules  and   regulations   should  be 
reasonable   to  reflect  the   responsibility  which  the  Commission  has  to 
expedite  any  matter  presented.     Matters   should  not  be  held  in  abey- 
ance   indefinitely  and   a   reasonable   time    limit   should  be   established 
for   submission  to  the  Commission. 

Respectfully   submitted. 


DION  R.    HOLM 
City  Attorney 


PRK^J// 


TO:      Mr.    Joseph  H.  Dyer,    Jr. 

Secretary,   Art  Commission 

100  Larkin  Street 

San  Francisco  2,  California 


OPINION  NO.  1106 
August  15,  1956 


SUBJECT:   PARKING,  STREET,  SOLICITOR  FOR,  NECESSITY  FOR  PERMIT 
SECTIONS  825  THROUGH  832  POLICE  CODE 

Dear  Sir: 

You  have  requested  my  opinion  as  to  the  following  questions: 

REQUEST 

"Inquiry  has  come  to  this  office  as  to  whether  or 
not  Sections  825  to  832,  inclusive,  of  the  Police  Code 
of  the  City  &  Counts'-  of  San  Francisco,  require  a  person 
who  solicits  an  automobile  operator  for  the  purpose  of 
parking  said  automobile  at  another  place  on  the  street 
and  which  solicitor  makes  no  representation  that  he  is 
parking  the  same  in  a  garage  or  parking  lot  and  who  in 
fact  is  not  employed  by  a  parking  lot  or  garage,  to  have 
a  permit. 

"A  reading  of  Sections  826  and  827  of  the  Police 
Code  would  seem  to  indicate  that  a  permit  is  required 
from  one  who  is  soliciting  for  the  purpose  of  parking 
in  a  garage  or  parking  lot  but  does  not  seem  to  cover 
one  who  is  not  parking  for  these  purposes  and  who  makes 
no  statements  to  that  fact. 

"Section  827,  which  contains  the  general  language 
requiring  a  permit  for  a  solicitor,  refers  to  Section 
826  which  in  turn  refers  to  one  who  solicits  for  parking 
in  a  garage  or  parking  lot. 

"Your  assistance  in  the  above  determination  is 
appreciated. " 

OPINION 

Section  827  of  the  Police  Code  provides  in  part: 

"No  person  within  the  City  and  County  of  San  Francisco 
shall  solicit  the  storage  or  parking  of  any  automobile  or 
motor  vehicle  unless  he  is  the  holder  of  a  valid  and  un- 
revoked permit  to  so  do,  which  said  permit  shall  have  been 
issued  by  the  Chief  of  Police  as  provided  in  Section  826 
of  this  Article." 

The  quoted  portion  of  Section  827  of  the  Police  Code  clearly 
and  unequivocally  prohibits  the  solicitation  of  the  operator  of  a 
motor  vehicle  for  the  parking  of  said  vehicle  by  one  who  is  not  the 
holder  of  a  valid  and  unrevoked  permit.   No  exception  to  the  require- 
ment of  a  permit  is  expressed. 


Opinion  No.  1106 
August  15.  1956 
Page  2 


Consideration  of  Sections  825  through  832,  inclusive,  of  the 
Police  Code  shows  a  clear  purpose  to  prohibit  all  solicitation 
except  where  the  solicitor: 

(1)  has  a  valid,  unrevoked  permit,  issued  by  the  Chief 
of  Policej  and 

(2)  hds  received  written  authorization  from  the  owner  or 
proprietor  of  a  public  garage  or  parking  lot  to  act  as 
solicitor  for  the  storage  therein  of  motor  vehicles; 
and 

(3)  is  a  bona  fide  employee  of  said  garage  or  parking 
lot;  and 

(4)  is  soliciting  the  storage  of  motor  vehicles  in  the 
garage  or  parking  lot  by  whom  he  is  employed  and  from 
whose  owner  or  proprietor  he  has  received  written 
authorization  to  act  as  solicitor  therefor. 

You  are  advised,  therefore,  that  one  who  solicits  the  parking 
of  an  automobile  must  have  a  permit  and  one  who  has  a  permit  may 
not  solicit  for  the  purpose  of  parking  an  automobile  on  the  street. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   Francis  J.  Ahern,  Chief  of  Police 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco  8 


JJT/BJW 
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SUBJECT;      LEGALITY  OF  EXPENDITURE  FROM   STRYBING  ARBOHETTOl  FUND 
FOR  G.-IRDEN   OF  FRAGRANCE   IN  ARBORETUM   IN  GOLDEN  GATE 
PARK. 

Gentlemen: 

V3e  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"Various   organizations   and    Individuals   Interested   In 
the  welfare    of   the  blind  have   presented   a  proposal  for  the 
establishment   of  a  Garden   of  Fragrance   In  the  Arboretum, 
Golden  Gate   Park.      The   plan  provides  for   the  planting  of 
shrubs  and   horticultural  specimens  which  will  offer    special 
sensory  experience  by  their   texture  and   fragrance,    and  would 
encompass  an  area  with  a  perimeter  pathway  of  approximately 
[|.25  feet. 

"After  considerable  Staff    study,   Mr.    Max  G.   P\mke, 
General  Manager,    presented   the  proposal  to  the  Recreation 
and   Park  Commission,   which  acted  favorably  and   enthusiasti- 
cally in  Resolution  No.   23i|.3,   which  follows: 

Resolution  No.    23^3 

'RESOLVED,    that  this  Commission,    subject   to  a  favor- 
able  opinion  of  the  City  Attorney's  office   and  Controller 
does  hereby  authorize   and   direct   an   expenditure   of 
$6,000.00  from  the   Stryblng  Arboretum  Fund    to  be   used 
for   the   establishment   of   a  Garden   of  Fragrance    in   the 
Stryblng  Arboretum  for   the   recreational  benefit  and   en- 
joyment  of  the  blind;    said  Garden   to  be   constructed   in 
accordance  with  the  plan    submitted  by  the  General  Manager 
and    containing  plants   of   special   texture   and   fragrance 
within  an  area   encompassed  by  a  perimeter  pathway  of 
approximately  [j.25  feet.' 

"in  view  of  the  above  quoted  action  of  the  Commission, 
will  you  please   advise  as   to   the    legality  of  expending   the 
sum  of  $6,000   from  the  Stryblng  Arboretum  Fvind   for   the 
purpose   of   establishing  a  Garden   of  Fragrance    in   the 
Stryblng  Arboretum. 

"Should  detailed   information   concerning  this   project 
be  desired,    it   is   suggested   that  Mr.  Roy  Hudson,    Supervisor 
of  Maintenance  for  this  department,    who  drew  plans  for   the 
proposed  garden,    be    contacted." 
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OPINION 

The  will   of  Helens  Stryblng   states   that   the   pxirposes  of  the 
Strybing  Fund  are   as  follows: 

"...    for   the    laying  out,    arrangement,    establishment 
and   completion   of  an  Arboretum  and  Botanical  Gardens   to  be 
situate    In  Golden  Gate   Park  In   said   City  and  Covinty  of  San 
Francisco,    preferably  in   the  vicinity  of  the  buildings   of 
the  California  Academy  of  Sciences   in   said   Park,    to   contain 
especially  a  collection   of  trees,    shrubs  and  plants   indig- 
enous  to  or  characteristic    of  California.      It   is  my  wish 
that  California  wild    flowers   and   also  plants  used  for  medi- 
cal purposes  whether  native   of  California   or  not   shall  be 
given    special  consideration   in  this  collection    .    .    ." 

It   is   the    opinion  of  this  office   that   the   expenditure   of 
|6,000  from  the  Strybing  Arboretum  Fund   to  be  used  for  the   establish- 
ment  of  a  Garden   of  Fragrance    in   the   Strybing  Arboretum  for   the 
recreational  benefit  and   enjoyment   of   the   blind   is   a  proper    legal   ex- 
penditure within   the   purposes   stated  by  the    testatrix.      It   comes 
squarely  within  the  Intent    expressed  by  her   in  her  will. 

You  are    so   advised. 

Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


aos/geb 


To:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  I7,  California 

Attention:   Mr.  IJilliam  Simons,  Acting  Secretary 


OPraiON  NO.    1108 
August   20,    19^6 

SUBJECT:      EXTENSION   OF  SOCIAL  SECURITY  COVERauE  TO   CITY  EMPLOYEES 

MY  HOT   LE   TIIL   SUBJECT   OP  A   DECLAR.-.TION   OP   ?Oi.ICY 

Gentlemen: 

I  have  your  request  for  an   opinion  as  follovjs: 

R  E  Si  U  E  S  T 

"With  further  reference  to  the  proposal  before  the 
Judiciary  Cororaittee  of  the  Board  of  Supervisors  rela- 
tive to  Social  Security  benefits  for  members  of  the 
Retirement  System,  will  you  please  render  your  opinion 
on  the  following: 

"1.   Whether  or  not,  in  view  of  Federal  and  State  legis- 
lation on  the  subject,  a  declaration  of  policy  can 
be  submitted  to  the  electorate  to  determine  if  the 
people  desire  enactment  of  an  ordinance  to  augment 
retirement  benefits  with  Social  Security  benefits? 

"If  the  answer  to  query  one  is  in  the  affirmative: 

"2.  At  vjhat  staj-e  of  the  proceedinj^s  could  the  declara- 
tion be  submitted? 

"3.   Could  the  declaration  of  policy  be  submitted  before 
a  referendum  of  employees? 

"Ij..  What  question  should  be  posed  for  the  declaration 
of  policy?" 

0  P  I  N  I  p.  N 

As  your  request  raises  the  question  of  whether  a  declara- 
tion of  policy  can  be  submitted  to  tiie  electorate  to  determine  if 
the  people  desire  to  augment  the  retirei.ient  benefits  of  the 
employees  of  the  City  and  Cotinty  of  San  Francisco  with  social 
security  benefits,  it  is  necessary  to  briefly  review  the  history 
of  social  security  legislation. 

The  original  Act  of  Congress  which  established  the  social 
securitj-  system  vjas  enacted  in  1935  (^9  Stats,  620,  Ch.  531* 
i|.2  U.S.C.A.  Ch.  7)  vjith  the  purpose  of  providing  for  the  general 
^■Jelfare  by  establishing  a  system  of  federal  old  age  benefits  and 
by  enabling  the  several  states  to  make  more  adequate  provision  for 
aged  and  other  designated  persons,  and  for  other  purposes.   The 
Social  Security  Act  has  been  amended  from  time  to  tirae  and  its 


Opinion  No,  1108 
August  20,  1956 
Page  2 

coverage  broadened  and  extended  by  various  acts  of  Congress.   By 
amendments  in  1950  (Social  Security  Act  Amendments  of  1950>P^tilic 
Law  7314-j  8lst  Congress,  Ch,  809,  2nd  Session,  6I4.  Stat.  $1^.,   1+2 
U.S.C.A.  iii].l8),   the  Act  was  further  amended  and  its  scope  enlarged 
by  adding  Section  2l6  to  provide  for  the  voluntary  coverage  of 
certain  specified  groups  of  employees  of  a  state  or  any  political 
subdivision  thereof  excluding,  however,  public  employees  under  a 
retirement  system. 

The  Social  Security  Act  Xiias  again  amended  in  195^  (Social 
Security  Act  Amendment  of  195^,  Public  Law  7^1,  83rd  Congress 
Chapter  1206,  2nd  Session,  68  Stat.  10^2,  10^5,  k2-   U.S.C.A.  §ij.l8) 
to  provide  for  coverage  of  employees  of  the  state  and  political 
subdivisions  thereof  who  vjere  members  of  retirement  syst:ems,  and 
said  amendment  provided  in  part  as  follows: 

"It  is  declared  to  be  the  policy  of  the  Congress 
in  enacting  the  succeeding  paragraphs  of  this  sub- 
section that  the  protection  afforded  employees  in 
positions  covered  by  a  retirement  system  on  the  date 
an  agreement  under  this  section  is  made  applicable 
to  service  performed  in  such  positions,  or  receiving 
periodic  benefits  under  such  retirement  system  at 
such  time,  ^^dll  not  be  impaired  as  a  resu.lt  of  making 
the  agreement  so  applicable  or  as  a  result  of  legis- 
lative enactment  in  anticipation  thereof." 

Pursuant  to  said  social  security  amendments,  the  Legis- 
lature of  the  State  of  California,  in  1955>  enacted  Chapter  li^i-l* 
Statutes  of  1955^  which  added  Part  ij.  entitled  "Federal  Old  Age  and 
Survivors'  Insurance"  to  Division  5  entitled  "Personnel"  of  the 
C-overnment  Code,  to  provide  for  the  extension  of  the  benefits  of 
the  social  security  system  to  the  employees  of  the  political 
subdivisions  of  the  state  viho  were  members  of  retirement  systems. 
Said  Chanter  II441  is  included  in  the  Ciovernment  Code  as  Sections 
22000  to  22603. 

Chapter  II4J4-I  provides  that  the  legislative  or  governing 
body  of  any  public  agency  havin<_  employees  in  a  retirement  system 
coverage  group  must  make  two  separate  requests  of  the  Board  of 
Administration  of  the  otate  Employees'  Retirement  System,   These 
requests  are  the  folloviing: 

(a)   Request  that  the  Board  of  Administration  of  the 

State  Lmployees'  Retirement  System,  in  accordance 
with  applicable  state  law,  execute  on  behalf  of  the 
state  an  agreement  with  the  federal  agency  for  the 
coverage  of  the  employees  of  the  public  agency 
under  the  benefits  of  the  Social  Security  Act, 
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This  provision  is  set  forth  in  the  following  sections  of  the 
Government  Code,  as  follows: 

"§22201.  Application;   Execution  of  afireement  xrjith 
f edera  1  agency  for  coverage  of  emp loyees  of  apiJlicant 
public^  aj-^ency  under  fe'deral  insurance  system.   The 
board'shall,  upon  application  by" "any  public  a^^ency 
except  the  State,  in  accordance  vjith  the  provisions  of 
this  part  execute  on  behalf  of  the  State  an  agreement 
with  the  federal  agency  for  the  coverage  of  employees 
of  such  public  a^.ency  under  the  federal  insurance 
system  in  conformity  V7ith  the  provisions  of  Section 
218  of  the  Social  Security  Act  and  applicable  federal 
regulations." 

"§22208.   Public  agencies  having;  employees  covered 
by  retireraent  system;   Employee s_^  in  retirement  system 
£.9.Y®J^62  groupl  sjF  forth  _in"  s  ub  d  s  Jjp)^  a  nd  (  f )  of  §221^0 ; 
A f "f i r ma 1 1 V e  v o"t e ;  A^pplication.  "With  respect  to  each 
retirement  system  coverage  group,  the  legislative  or 
governing  body  of  every  public  agency  having  employees 
in  positions  covered  by  a  retirement  system  .  .  •  may, 
upon  the  affirmative  vote  of  a  majority  of  eligible 
retirejient  system  employees  of  such  retirement  system 
coverage  t^roup  at  a  referendum  conducted  in  accordance 
with  the  provisions  of  Article  2  of  this  chapter  and 
the  rules  and  regulations  promulgated  by  the  board 
pursuant  to  this  part,  roake  foi^raal  application 
to  the  board  for  the  inclusion  of  the  employees 
in  each  such  retirement  system  coverage  group  in 
the  at;,reement ," 

(b)   Request  the  Loard  of  Administration  of  the  State 
Employees'  Retirement  System  to  authorize  a 
referendum  amoni_,  the  eligible  employees  in 
the  retirement  system  coverage  group. 

Section  22300  of  the  Government  Code  provides; 

"Unless  othervjise  provided  in  this  article 
the  board  shall  authorize  a  referendum  among  the 
eligible  retirement  system  employees  of  any 
retirement  system  coverage  group  upon  the  request 
of  the  legislative  or  governing  body  of  any  public 
agency  havin^^  employees  in  such  retirement  system 
coverage  group." 
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Of  legislation  similar  to  that  enacted  Isytthe  State 
Legislature  in  Chapter  li|J|.l,  Statutes  of  1955»  which  legislation 
authorized  the  State  of  Illinois  to  enter  into  a  contract  with  the 
Federal  Security  Adrainistrator  for  the  purpose  of  extending  benefits 
of  the  Social  Security  Act  to  certain  employees  of  the  State  and  of 
any  political  subdivision  thereof  under  the  Amendments  of  the 
Social  Security  Act  of  1950*  the  Supreme  Court  of  Illinois  stated: 
"The  legislation  before  us  serves  a  general  public  purpose  arising 
from  the  interest  of  the  State  in  the  future  security  of  public 
employees."   (Ant^le_v.^  Tuch,br_eJ.ter  (111.)  Ill  W.E.  2d  836,  839.) 

Your  request  for  an  opinion  deals  with  the  question  of 
whether  a  declaration  of  policy  pursuant  to  Section  179  of  the 
Charter  may  be  submitted  to  the  electorate  in  connection  viith 
either  or  both  of  the  acts  to  be  performed  by  the  legislative 
or  governing  bodj^-  of  the  City  and  County  of  San  Francisco.  You 
have  been  advised  on  many  occasions  in  the  past  that  the  only 
proper  subjects  for  declaration  of  policy  under  Charter  Section  179 
are  those  le^^islative  matters  vjithln  the  pox^er  and  jurisdiction 
of  the  board  to  effectuate  by  ordinance.   (See  Opinion  No.  IO7O, 
April  26,  19$6,    and  other  opinions  therein  cited.) 

Our  courts  have  held  that  the  provisions  of  Section  179 
are  limited  to  legislative  acts  and  exclude  administrative  or 
judicial  acts.   (Collins  v.  City  and  County  of  San  Francisco, 
112  Cal.  App.  2d  Tl9,  729.) 

The  difficult  question  to  determine,  therefore,  is  vjhether 
any  of  the  acts  necessary  to  be  taken  by  the  board  of  Supervisors 
to  extend  to  the  employees  of  the  City  and  County  of  San  Francisco 
the  benefits  of  the  Social  Security  Act  are  legislative  acts  or 
whether  such  acts  are  administrative  acts. 

Where  the  public  purpose  is  declared  and  made  law  by  the 
state  and  thereafter  the  details  incident  thereto  are  to  be 
executed  by  the  political  subdivision  authorized  to  act  there- 
under, it  has  been  held  that  the  state  has  acted  legislatively 
and  the  actions  of  the  political  subdivision  pursuant  to  said 
state  legislative  act  are  administrative  acts.   (IQeiber  y. 
City  and  County  of  San  Francisco,  I8  Cal.  2d  719;'  Kousing' Authority 
V.  Superior  Court,  35  Cal.  2d  5$0) 

The  Kleiber  case,  supra,  involved  a  resolution  of  the 
Board  of  Supervisors^of  the  City  and  County  of  San  Francisco  author- 
izing the  city  to  enter  into  contracts  with  the  Housing  Authority. 
It  vjas  contended  that  the  contracts  were  void  because  various 
resolutions  were  legislative  in  character  as  distinguished  from 
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administrative  and  under  the  Charter  of  the  City  and  County  of 
San  Francisco  could  only  be  authorized  by  ordinance.   The  court, 
in  holding  the  acts  valid,  stated  at  pp«  723>  72I4.: 

"The  distinction  pointed  out  in  that  case 
^Hopping  V.  Co\incil  of  the  City  of  Richraond, 
170  Cal.  605/  must  be  deeraed  determinative  of 
the  question  presented  here.   The  public  purpose 
here  involved  was  declared  and  made  lav;  by  the 
legislature  of  this  state  when  it  enacted  the 
Housing  Authorities  Law  and  related  acts.   That 
law  applies  to  and  affects  the  entire  citizenry 
of  the  state  as  a  body,  ^^Ihether  the  details  incident 
thereto  be  executed  in  one  or  another,  in  several  or 
in  all  of  the  political  subdivisions  authorized  to 
act  thereunder.   The  declared  purpose  and  policy  of 
the  legislature  is  slum  clearance  and  substitution 
of  low-rent,  safe  and  sanitary  dwellings.   (The 
Housing  Authority  of  Los  Angeles  County  v.  Dockweiler, 
supra,  p.  i|i4-l«) 


"The  plaintiff  urges  that  the  foregoing  cited 
cases  are  not  in  point  here  because  she  is  not 
attacking,  the  constitutionality  of  the  Housing 
Authorities  Law,   Nevertheless,  the  issues  raised  by 
the  plaintiff  s  appeal,  although  not  directly  involved 
therein,  should  be  deemed  to  be  concluded  by  the  decision 
in  the  case  of  Housing  authority  of  Los  Angeles  County 
V,  Dockweiler,  supra.   In  that  proceeding,  this  court, 
in  determining  that  the  Housing  Authorities  La';  was 
constitutional,  necessarily  established  that  its  public 
purpose  and  policy  was  to  be  effective  throughout  the 
state.   The  act  created  a  housing  authority  as  a 
separate  public  body  corporate  and  politic  in  each 
city,  county,  and  city  and  county  of  the  state.   It 
provided  that  that  body  v;as  to  function  upon  the  speci- 
fied finding  of  necessity  therefor  by  resolution  of 
the  governing  body  of  the  city,  county,  or  city  and 
county.   The  act  also  prescribed  the  powers,  duties 
and  obligations  of  the  authority  and  of  the  city  in 
carrying  out  its  salutary  purposes.   Ever^"  necessary 
legislative  act  vias  completed  by  the  legislature. 
There  was  nothing  left  to  do  except  to  administer 
the  law.   Governing  bodies  of  cities,  counties,  or 
cities  and  counties  perform  both  let^islative  and 
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executive  or  administrative  acts.  The  former  is 
ordinarily  performed  by  ordinance;  the  latter  may  be 
done  by  resolution.   The  steps  to  be  taken  by  the 
city  to  gain  the  advantages  afforded  by  the  law  are 
in  the  ascertainment  of  facts,  and  are  administrative 
in  character.   To  gain  those  advantages  the  city  must 
proceed  in  the  manner  specified  in  the  act.   Further- 
more, since  the  statute  is  the  only  authority  under 
i^jhich  the  city  may  act  in  the  premises,  and  the  sub- 
ject matter  of  the  action  is  of  more  than  local  concern, 
the  city  is  boTxnd  to  proceed  in  accordance  therewith." 

Housing  Authority  v.  Superior  Court,  supra,  involved 
the  attempted  referendum  of  the  approval  by  resolution  by  the 
city  council  of  the  application  to  the  federal  agency  for  a  loan 
by  the  local  housing  authority.   The  question  before  the  court 
was  whether  the  council,  in  approving  the  application,  was  acting 
in  an  administrative  or  legislative  capacity,  and  the  court 
stated  at  pp.  557,  55S: 

"The  power  of  referendum  applies  only  to  acts 
that  are  legislative  in  character;  executive  or 
administrative  acts  are  not  viithin  the  scope  of 
that  remedy,   (Lssick  v.  City  of  Los  Angeles, 
3k   Cal.  2d  Glk,    62i|,  625  £2.13   ?.  2d  ij-92/;  Kleiber 
V.  City  and  County  of  San  Francisco,  lo  Cal.  2d  7l8,  722 
/II7  P.  2d  657/^;  Hopping  v.  City  of  Richmond,  170  Cal. 
605  /150  P.  977/.)   If  the  resolution  of  the  City 
council  was  administrative  in  nature,  the  superior 
court  has  no  jurisdiction  to  entertain  an  action  for 
the  purpose  of  requiring  submission  of  that  resolution 
to  a  referendum  vote.   If,  on  the  other  hand,  the 
resolution  was  a  le^jislative  act,  then  it  is  clear 
that  section  L|.3-l/2  of  the  city  charter  required  the 
city  clerk  to  accept  and  file  the  petition  presented 
to  her  and  the  superior  court  may  implement  that 
provision. 

"The  United  States  Housing  Act  of  1937  is  con- 
stitutional (City  of  Cleveland  v.  United  States,  323 
U.S.  329,  333  /.t^   S.  Ct.  280,  89  L.  Ed.  27V),  as 
is  the  Housing  Authorities  Law  of  the  State  of 
California  (Housing  Authority  of  County  of  Los 
Angeles  v.  Dockweiler,  ll^  Cal.  2d  lj.37  Z^k   P.  2d  79ll/). 
These  statutes  vjere  analyzed  in  Kleiber  v.  City  and 
County  of  San  Francisco,  I8  Cal.  2d  718,  72i|,  725 
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^117  P.  2d  657/,  as  follows:  '  .  .  .  (T)his  court, 
in  determining  that  the  Housing  Authorities  Laxi/  was 
constitutional,  necessarily  established  that  its 
public  purpose  and  policy  was  to  be  effective 
throughout  the  state.   .  •  .   The  act  also  prescribed 
the  po^^^ers,  duties  and  obligations  of  the  authority 
and  of  the  city  in  carrying  out  its  salutary 
purposes,   livery  necessary  legislative  act  was 
completed  by  the  legislature.   There  was  nothing 
left  to  do  except  to  administer  the  law.  ...   To 
gain  those  advantages  the  city  must  proceed  in  the 
manner  specified  in  the  act.  Furthermore,  since 
the  statute  is  the  only  authority  under  which 
the  city  may  act  in  the  preinises,  and  the  subject 
matter  of  the  action  is  of  more  than  local  concern, 
the  city  is  bound  to  proceed  in  accordance  there- 
with,  .  ,  . 

"'Pursuant  to  the  act  the  housing  authority 
and  the  city  may  contract  to  put  into  effect  the 
purposes  and  aims  of  the  law.   ...  ^Listing  duties 
and  powers  of  the  cit_2/.   ...   It  is  clear  that 
all  of  these  matters  are  administrative  only  for  the 
purpose  of  giving  statex-jide  effect  to  the  declared 
legislative  policy,  and  are  therefore  acts  x^'hich  the 
legislature  maj  delegate  as  provided  by  the  statute.' 

"The  Kleiber  decision  is  not  limited  by  the 
language  of  the  San  Francisco  charter;  in  broad  terms 
the  court  determined  the  nature  of  local  government'  s 
acts.  "Jhen  the  sole  basis  for  a  determination  is 
xvhether  a  certain  'contingent  effect'  exists  to 
vjarrant  local  application  of  state  legislation,  the 
exercise  of  that  narrox^J  authority  is  an  administra- 
tive act  and  not  a  legislative  one.   (United  States 
V.  Curtiss-Writjht  Export  Coro.,  229  U.  S.  30L|. 
^57  S.  Gt.  216,  81  L.  Ed.  25^;  J.  W.  Hampton,  Jr. 
&  Co.  V.  United  States,  276  U.  S.  39k  Z^^  ^»  Ct. 
3I4.6,  72  L.  Ed.  62lj/j  Kleiber  v.  City  L   County  of 
San  Francisco,  I8  Gal.  2d  718,  723  111?   P.  2d  6^7/; 
Housing  Authority  v.  Dockweiler,  li|  Gal.  2d  1^37 
Z9I4-  P.  2d  79V')" 

See,  also,  Simpson  v.  Hite,  36  Gal.  2d  12^,  where  a 
proposed  initiative  ordinance  was  presented  to  the  Los  Angeles 
Coxjnty  Board  of  Supervisors  xjhich  x-jould  repeal  a  resolution  of  the 
board  designating  and  pursuant  to  xjhich  the  county  had  acquired  a 
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site  for  a  courts  btiildin^.   In  denying  the  rib^t  of  initiative 
the  court  pointed  out  that  the  legislature,  by  state  law,  required 
the  board  of  supervisors  to  provide  suitable  quarters  for  courts, 
thereby  declaring  the  legislative  policy  that  the  board  should 
provide  the  quarters  includin,s  selection  of  sites,  character  and 
size  of  the  building  or  buildings.   The  court  held  that  prescribing 
the  policy  and  duty  was  the  legislative  act  of  the  state  and 
carrying  out  the  policy  vjas  an  administrative  function  delegated 
to  the  board. 

Under  the  above  cases,  therefore,  if  the  actions  of  the 
Board  of  Supervisors  are  deemed  to  be  administrative  because 
they  are  taken  pursuant  to  the  general  state  lai-J  vjherein  the 
state  legislature  has  acted  legislatively,  and  the  action  taken 
by  the  local  board  is  solely  administrative  action  to  carry  out 
the  general  state  legislative  policy,  such  actions  could  not  be 
the  subject  of  a  declaration  of  policy  because,  as  heretofore 
stated,  Section  179  is  not  applicable  to  actions  of  an  adminis- 
trative character.   Hox'^jever,  even  if  such  acts  v;ere  held  to  bo 
legislative,  another  principle  of  law  would  be  applicable,  which 
I  had  occasion  to  point  out  to  you  in  my  recent  opinion  on 
declaration  of  policy  on  freeways.  Opinion  Wo.  1070,  April  26, 
1956,  v;herein  I  stated: 

"Further  it  has  be^n  held  by  the  courts  of 
this  state  that  when  the  governing  body  of  a  local 
subdivision  has  been  granted  a  power  to  be  exercised 
in  specific  situations  in  connection  with  the  pro- 
secution of  a  state  affair,  the  pov;er  must  be 
exercised  by  that  body  alone  and  it  may  not  delegate 
or  subject  such  power  to  control  by  the  electorate. 

"Thus,  in  Riedman  v.  Brison,  217  Car,385,  387,  the 
Supreme  Court  of  t;he  State  of 'Calif  ornia  pointed  out 
as  follows: 

"•The  provisions  of  the  charter  of  the 
city  relating  to  the  initiative  apply  only 
to  its  legislative  acts,  which,  unless  other- 
wise authorized,  can  relate  only  to  municipal 
affairs,  of  which  this  is  not  one,   ,  .  . 
Amici  curiae  advance  the  further  point  that 
the  term  "governing  body"  as  used  in  Section 
10  of  the  hetropolitan  V;ater  District  Act, 
supra,  to  designate  the  body  which  may  submit 
the  question  of  withdravjing  from  the  district 
does  not  include  the  electorate  of  the  munici- 
pality.  That  is  correct,' 
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"And  in  the  case  of  Alexander^  vs.  Mitchell, 
119  C  A  2d,  8l6,  826,  the  District  Court  of  Appeal 
stated: 

"'The  ordinance  purports  to  make  all 
off-street  parking  assessment  district 
proceedings  subject  to  referendum. 
Petitioners  claim  that  hj   inherent  right 
of  the  people  to  do  anything  the  citj/ 
council  can  do  and  because  such  proceedings 
are  not  local  in  their  nature  but  of  citywide 
concern,  the  people  can  make  such  proceedings 
subject  to  referendum.   Just  as  initiative 
will  not  lie  except  in  matters  of  municipal 
affairs,  so,  too,  referendum  will  not  lie. 
The  powar  to  deteriaine  the  necessity  and 
advisability  of  parking  district  proceedings 
has  been  delet_:ated  to  the  governing  body 
of  the  city,  not  to  the  people.   Such 
povjer  is  not  inherent  In  the  city.   It 
comes  only  from  the  Let^islature  and  to  the 
particular  body  to  XN/hich  the  Legislature 
has  committed  the  power  *  .  .  ,'" 

The  matter  of  extension  of  the  benefits  of  the  Social 
Security  Act  to  employees  of  the  public  political  subdivision 
must  be  held  to  be  a  state  affair,  for,  as  stated  by  the  Illinois 
Supreme  Court,  the  legislation  "serves  a  general  public  purpose 
arising  from  the  interest  of  the  state  in  the  future  security  of 
public  employees,"   (Ant_le_  v_.  Tuchbreiter,  supra) 

The  state  legislature  invested  the  power  of  determining 
vjhether  a  referendum  should  be  conducted  ai.iong  the  employees  of 
the  public  political  subdivision  and  whether  the  state  should 
enter  into  a  contract  with  tiie  employees  of  the  political  sub- 
division in  the  local  legislative  board.   The  board  may  not 
relieve  itself  of  this  obli^_,ation  by  submitting  the  matter  to 
the  electorate  throuji  the  referral  procedure,  the  result  of 
v;hich  would  be  binding  upon  the  board. 

My  conclusion  is  further  strengthened  hj   the  fact  that 

Chapter  ll)i|l  of  the  Statutes  of  1955>  dealing  with  the  federal 

old  a^e  and  survivors'  insurance,  is  included  as  a  new  Part  I|. 

of  Division  5  of  the  Crovernraent  Code,  which  Division  5  is  entitled 

"Personnel".   Part  3  of  said  Division  5  deals  vjith  the  state 
retirement  system  and  Chapter  I4.  thereof  deals  with  contract 

members  of  the  state  retirement  system.   Section  20i|.50  thereof 
provides  that: 
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"Any  public  agency  may  participate  in  and 
make  all  or  part  of  its  employees  members  of  this 
system  by  contract  entered  into  between  its 
governing  body  and  the  board  pursuant  to  this 
part," 

As  to  the  approval  of  the  contract.  Section  20[j.60  of  the  Government 
Code  provides  that  it  may  be  approved  by  ordinance  adopted  in 
either  of  tv;o  ways:   (1)  by  affirmative  vote  of  two-thirds  of  the 
members  of  the  governinf^  body,  not  less  than  20  days  after  the 
adoption  of  the  resolution  of  intention,  or  (2)  by  a  majority 
vote  of  the  electorate  of  the  public  agency  voting  thereon. 
Additionally,  as  to  the  termination  of  said  contract,  it  is 
provided  that  the  contract  may  be  terminated  as  follows:   (1)   If 
the  contract  was  approved  by  ordinance  adopted  by  the  governing 
body,  it  may  be  terminated  by  the  governing  body  by  the  adoption 
of  a  resolution  giving  notice  of  intention  to  terminate,  and 
by  the  adoption,  not  less  than  one  year  thereafter,  by  the 
affirmative  vote  of  two-thirds  of  the  mer.'bers  of  the  governing 
body,  of  an  ordinance  terminating  the  contract  (Government  Code 
020560);  or  (2)  if  the  contract  was  approved  by  an  ordinance 
adopted  by  a  majority  vote  of  the  electorate,  termination  by  the 
contracting  agency  may  be  effected  only  under  authority  granted 
by  ordinance  adopted  by  a  majority  vote  of  the  electorate  of  the 
contracting  abency  voting  ttiereon.   (Government  Code  §20^61) 

It  will  be  noted  that  as  to  the  matter  of  determining 
iNihether  a  public  agency  should  contract  viith  the  state  retire- 
ment system  for  membership  therein  and  for  the  termina"cion  thereof, 
the  legislature  has  specifically  provided  the  procedure  therefor, 
vjhich  procedure  contemplates  action  either  by  the  ^^overning  body 
or  by  the  electorate. 

In  contrast  to  the  provisions  set  forth  above  as  to 
coverage  and  termination  of  contractual  iiiembership  in  the  state 
retirement  system,  the  legislature  in  providing  for  the  extension 
of  the  benefits  of  the  social  security  system  to  members  of  a 
local  agency  has  provided  that  the  request  for  referendum  is  to 
be  made  by  the  legislative  or  governing  body  of  any  public  agency 
(Governiuent  Code  ^22300),  and  that  the  application  for  inclusion 
in  the  agreement  between  the  state  and  the  appropriate  federal 
agency  is  to  be  made  by  the  legislative  or  governing  body 
(Government  Code  '^22208),  No  provision  is  made  for  the  referral 
of  either  of  these  matters  to  the  electorate,  and  I  can  only 
conclude  that  it  x/as  the  le^^islative  intent  that  they  should  be 
resolved  and  detex'm.ined  by  the  le^^islative  or  governing  body  and 
should  not,  and  could  not,  be  referred  to  the  electorate  through 
any  referral  procedure. 
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In  my  Opinion  No.  976,  August  1,  1955>  I  advised  you 
that  if  a  pro^^i^am  of  intei^ration  of  social  security  and  retire- 
ment benefits  were  to  be  the  plan  adopted  by  the  City  and  County 
of  San  Francisco  then  such  pr0ora.;i  xrould  require  a  charter  araend- 
raent,  but  should  the  plan  be  one  of  supplementation  of  retirement 
benefits  by  social  security  benefits  then  no  charter  amendment 
would  be  necessary.   I  ai^ain  refer  to  those  conclusions  so  that 
there  may  be  no  Lnisimderstandinj^  of  my  position. 

For  integration  a  charter  amendment  vjould  be  necessary 
because  it  would  involve  a  fundamental  change  in  the  retirement 
system  of  the  City  and  County  of  San  Francisco,  v;hich  system, 
beintp  established  by  charter  provision,  can  only  be  changed  by 
a  charter  amendment.   The  laatter  submitted  to  the  electorate 
:;ould  not,  hc.jever,  be  directly  one  of  the  extension  of  social 
security  benefits  to  the  employees  of  the  City  and  County  of 
San  Francisco,  but  x;ould  be  on  the  ruodif ication  of  the  local 
retirement  system.   In  an  indirect  manner  the  ^^uestion  of  the 
extension  of  social  security  benefits  to  eli^^ible  employees  of 
the  City  and  County  of  San  Francisco  vjould,  however,  be  presented 
to  the  electorate. 

You  are  therefore  advised  that  neither  the  question  of 
whether  the  Board  of  Supervisors  should  request  the  Board  of 
Administration  of  the  State  i:,mployees'  iletirement  Systeiu  to 
authorize  a  referendum  upon  the  matter  of  social  security 
covera^^e,  or  the  question  of  whether  the  i^oard  of  Supervisors 
should  request  the  E^oard  of  Administration  of  the  otate  xjuployees' 
Retirement  System  to  execute  on   behalf  of  the  iiitate  an  ai;^reeiaent 
with  the  federal  ai^ency  for  the  extension  of  the  benefits  of  the 
Social  Security  Act  to  the  eli£,ible  employees  of  the  City  and 
County  of  San  Francisco,  may  be  referred  by  the  Board  of  Supervisors 
to  the  electorate  of  the  City  and  County  of  San  Francisco  as 
declarations  of  policy  under  Section  179  of  the  Charter.   The 
determination  of  each  of  tnese  matters  has  been  vested  by  the 
Legislature  of  the  State  of  California  solely  and  exclusively 
with  the  legislative  body,  to  viit,  the  Loard  of  Supervisors  of  the 
City  and  County  of  San  Francisco.   Lecause  of  my  conclusion  above, 
it  is  not  necessary  to  answer  questions  2,  3  Q-^^d  I4.  of  j'our  request. 

Respectfully  submitted j 


Did:  R.  HOLM 
LSM/TJB  City  ^.ttorney 

TO:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2 
Attn:   i.r.  Joiin  R.  ncGrath 
Clerk  of  the  Board 
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SUBJECT:  FIREMEN,  RIGHT  TO  SIX-MONTH  SICK  LEAVE 
AND  VACATION  LEAVE  AFTER  BEING  ON  DIS- 
ABILITY LEAVE  ONE  YEAR. 

Gentlemen : 

Your  request  for  my  opinion  as  City  Attorney  is  as  follows 

REQUEST 

"The  San  Francisco  Board  of  Fire  Commissioners 
asks  that  you  render  an  opinion  to  them  relative  to 
the  following: 

V/hen  a  Fireman  who  is  on  disability  leave 
from  his  work  and  his  time  of  leave  has 
reached  the  time  limit  of  one  (l)  year^ 
is  he  then  entitled  to  a  six-month  sick 
leave  as  well  as  a  vacation  leave? 

"This  question  arises  due  to  the  fact  that  some 
two  or  three  men  now  on  disability  leave  are  about  to 
consume  the  one-year  period  of  time. 

"The  question  is,  please  clarify  for  us  the 
language  in  this  section  of  the  Charter  (172): 
' .   .  .  for  a  period  or  periods  not  exceeding 
twelve  months  in  the  aggregate,  .  .   . ' " 

OPINION 

A  portion  of  Section  172  of  the  City  Charter  provides  as 

"V^henever  any  member  of  the  fire  or  police 
department,  as  defined  in  sections  169,  171.1-1  and 
168.1.1,  respectively,  is  incapacitated  for  the  per- 
formance of  his  duties  by  reason  of  any  bodily  injury 
received  in  or  illness  caused  by  the  performance  of 
his  duty,  as  determined  by  the  retirement  board,  he 
shall  become  entitled,  regardless  of  his  period  of 
service  with  the  city  and  county,  to  disability 
benefits  equal  to  and  in  lieu  of  his  salary  as 
fixed  by  the  charter,  while  so  disabled,  for  a 
period  or  periods  not  exceeding  twelve  months  in 
the  aggregate,  with  respect  to  any  one  injury  or 
illness. " 

The  administrative  problem  which  you  pose  in  connection 
with  the  above  section  is  substantially  as  follows:  Does  a  disabled 


follows 


OPINION  NO.  1109 
August  31>  1956 
Page  two 


fireman  who  has  taken  advantage  of  one  year  of  disability  leave  under 
the  said  section  then  become  entitled  to  claim  accumulated  sick  leave 
and  also  a  vacation  leave  with  pay? 

As  to  the  matter  of  claiming  such  sick  leave,  it  depends 
upon  an  interpretation  of  said  disability-leave  section  of  the  charter 
in  relation  to  your  departmental  rules  numbered  409  and  413,  said 
rules  also  being  a  part  of  Civil  Service  Rule  No.  32  approved  by  the 
Board  of  Supervisors  as  Sections  301  and  301.11  of  Part  I  of  the  San 
Francisco  Municipal  Code  under  Ordinance  7877. 

"Rule  409.   Members  whose  injuries  or 
disabilities  render  them  unable  or  unfit  to 
properly  perform  their  required  duties  in  the 
department,  upon  certification  by  the  medical 
staff  of  the  Retirement  Board,  shall  be  granted 
disability  leaves  and  all  such  leaves  when 
granted  shall  be  immediately  reported  to  the 
Bureau  of  Assignments  together  with  the  members' 
address  and  all  other  available  pertinent  inform- 
ation.  The  assignment  officer  shall  record  the 
facts  as  reported  and  in  turn  shall  report  the 
same  to  the  Department  Physician." 

"Rule  413.   Accumulated  sick  leave  with  pay 
may  be  used  by  members  to  supplement  disability 
leaves  granted  under  the  provisions  of  Section 
409  of  these  rules,  provided  that  the  compensation 
for  such  supplemental  sick  leave  added  to  the 
compensation  authorized  and  certified  by  the 
Retirement  Board  as  disability  compensation 
shall  not  exceed  the  normal  rate  of  pay  of  said 
member  effective  at  the  commencement  of  the 
disability. " 

The  purport  of  Rule  4l3  is  to  extend  conditionally  the  use 
of  accumulated  sick  leave  with  pay  to  firemen  for  absences  nec- 
essitated by  service-connected  illnesses  or  injuries  while  previously 
it  was  useable  only  with  respect  to  non-service-connected  illnesses 
or  injuries.   The  conditions  of  such  extension  are  (l)  that  the 
disabled  fireman  be  under  an  award  of  disability  leave  compensa- 
tion from  the  Retirement  Board;  (2)  that  such  disability  compensa- 
tion award  falls  short  of  the  normal  rate  of  pay  of  such  fireman 
determined  as  of  the  date  of  his  service-connected  injury  or  illness; 
(3)   that  such  fireman  has  an  accumulation  of  unused  sick  leave  time; 
and  (4)  that  such  accumulated  sick  leave  time  be  used  only  to  sup- 
plement the  outstanding  disability  leave  award,  but  not  to  exceed 
said  normal  rate  of  pay. 
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It  is  obvious  liere  that  during  the  one  year  that  a  fireman 
remains  absent  from  duty  on  disability  leave  he  receives  full  pay 
and  that  his  accumulated  sick  leave  remains  wholly  inapplicable 
during  that  period.   If  it  is  not  useable  under  the  conditions  of 
said  departmental  rule  4l3  after  the  expiration  of  the  one-year 
periodj  then  said  rule  becomes  one  adopted  by  the  Fire  Commission, 
the  Civil  Service  Commission,  and  the  Board  of  Supervisors  without 
applicable  purpose.   Such  an  interpretation  appears  unwarranted 
under  my  investigation  of  their  intentions.   I  have,  therefore, 
concluded  that  the  only  reasonable  interpretation  of  rule  4l3  is 
to  hold  that  it  becomes  applicable  after  the  full-pay  disability 
award  expires  for  such  period  of  time  as  the  Retirement  Board  may 
continue  any  disabled  fireman  under  a  further  disability  award,  at 
less  than  full  pay,  under  the  provisions  of  the  State  Labor  Code. 
Accumulated  sick  leave  pay  thus  allowed  becomes  a  sick  leave  bene- 
fit properly  superimposed  as  such  upon  the  fireman's  reduced  dis- 
ability leave  benefit  to  achieve  continued  full  pay  status  for  him 
as  long  as  the  Retirement  Board  continues  the  reduced  disability 
benefit  in  force  and  the  unused  sick  leave  time  remains  available 
for  such  supplementation.   Such  construction  seems  reasonably 
intended  in  giving  purpose  to  rule  4l3,  as  it  is  our  duty  to  do,  if 
at  all  reasonably  possible.   (Steen  v.  Board  of  Civil  Service  Com- 
missioners, 26  C.  2d  716,  722;  San  Francisco  v.  San  Mateo,  17  C. 
2d  ai4,  «18)   It  bears  no  conflict  with  the  disability  leave  pro- 
visions of  Section  172  of  the  Charter  because  the  supplementation 
takes  place  as  a  sick  leave  benefit  rather  than  as  a  "disability 
leave"  benefit.   (See  City  Attorney  Opinion  38O,  1951) 

You  are  advised  accordingly. 

I  turn  now  to  the  questions  whether  vacation  leave  time 
accumulates  during  the  one  year  period  of  disability,  and  whether 
sick  leave  time  accumulates  during  said  period  for  use  as  above 
Indicated.   Your  departmental  Rule  No.  4l2  reads  as  follows: 

"Members  shall  be  entitled  to  an  accumulation 
of  two  weeks  sick  leave  with  full  pay  for  each  year 
of  service  .  .  .  until  the  maximum  of  six  months' 
accumulation  has  been  reached  ..." 

It  appears  to  me  that  broadly  speaking  a  fireman  may  be 
considered  in  service  as  long  as  he  is  not  separated  from  the  de- 
partment and  that  being  on  disability  leave  for  a  service-connected 
injury  or  illness  is  not  the  equivalent  of  separation  from  the 
department.   It  is  rather  an  incident  to  employment  the  same  as  is 
a  vacation,  and  in  the  recent  case  of  City  and  County  of  San 
Francisco  v.  Industrial  Accident  Commission, et  al.(D.C.A.  Cal . 
Div.  I,  yet  unreported),  it  was  held  that  a  fireman  injured  while 
on  vacation  is  injured  while  in  service.   In  fact,  the  latter  portion 
of  Section  172  of  the  City  Charter  contains  the  following: 
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"A  member  of  the  fire  or  police  department  shall 
.  receive  credit  as  service,  under  the  retirement 
system,  for  time  during  which  he  Is  Incapacitated 
for  performance  of  duty  and  receives  said  disability 
benefit.   Contributions  for  the  retirement  system 
shall  be  deducted  from  said  benefits  in  the  same 
manner  as  they  would  be  deducted  from  salary  paid  to 
him,  and  the  city  and  county  shall  contribute.  In 
addition  to  its  other  contributions  provided  herein, 
to  the  retirement  system  on  the  basis  of  said  bene- 
fits in  the  same  manner  as  it  would  contribute  on 
salary  paid  to  said  member." 

Thus  it  appears  that  the  disability  benefits  are  paid  in 
lieu  of  salary  and  the  disabled  fireman  is  treated  as  being  still 
in  service  the  same  as  a  working  fireman  during  the  one  year  dis- 
ability period.  Believing  that  to  be  the  case,  you  are  advised  that 
a  disabled  fireman  does  accumulate  two  weeks  of  sick  leave  during 
the  time  of  a  one  year  disability  leave,  provided  the  accumulated 
aggregate  of  such  time  does  not  exceed  the  maximum  allowance  of 
six  months. 

The  same  rule  applies  with  reference  to  accumulated  vacation 
leave  during  the  one  year  period  of  disability  leave  within  the  mean- 
ing of  Sections  36. 1  and  151.4  of  the  City  Charter.   Under  said  sec- 
tions vacation  benefits  accrue  to  any  employee  of  the  city  and  county 
as  long  as  he  remains  unseparated  as  an  employee  from  the  city  and 
county  service.   Disability  leave  is  not  such  a  separation. 

You  are  therefore  advised  that  a  disabled  fireman  is  entitled 
to  pay  for  accumulated  vacation  time  during  a  disability  leave  and 
that  it  should  be  treated  as  earned  time  in  addition  to  the  disability 
leave  time. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


RJR/WPB 


To:   Board  of  Fire  Commissioners 
Room  2,  City  Hall 
San  Francisco  2 

Attention:   Mr.  Thomas  W.  McCarthy 
Secretary 
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SUBJECT:   MANDATORY  TUBERCULOSIS  TESTS  FOR  ARRESTED  PERSONS 

Dear  Sir: 

The  content  of  your  request  for  my  opinion  as  City  Attorney 
is  as  follows: 

REQUEST 

"The  Tuberculosis  Control  Division  of  the  Public  Health 
Department  of  the  City  and  County  of  San  Francisco  with  the 
cooperation  of  the  Police  Department  is  contemplatins  intro- 
ducing the  taking  of  a  chest  minifilm  as  part  of  the  booking 
process  of  all  prisoners  at  the  City  Jail.   This  will  serve 
a  two-fold  purpose  in  the  interest  of  the  health  of  the  com- 
munity.  It  will  help  us  to  discover  active  cases  of  pulmon- 
ary tuberculosis  which  are  not  under  treatment  and  which  are 
spreading  infection  throughout  the  county.   In  addition  it 
will  protect  the  personnel  employed  by  the  City  in  the 
Police  Department  and  m  the  jails.   Fu.rtherj  it  will  protect 
other  citizens  who  have  been  incarcerated  from  being  unneces- 
sarily endangered. 

"Briefly  the  plan  is  as  follows:   When  a  prisoner  is 
brought  to  the  jail  to  be  booked ^  he  vjill  be  given  a  chest 
minifilm  x-ray.   The  x-ray  unit  is  standardized  and  auto- 
matic ^  requiring  only  someone  to  press  the  button.   The 
prisoner  would  be  directed  to  the  x-ray  machine  and  should 
he  object,  he  would  be  persuaded  that  in  the  best  interest 
of  his  health  it  would  be  advisable  for  him  to  have  the  x-ray 
taken.   This  would  make  the  program  technically  voluntary. 

"Should  anyone  violently  object  to  having  a  chest  x-ray^ 
and  he  was  going  to  be  actually  locked  up,  could  he  legally 
be  forced  to  have  a  chest  x-ray  taken  in  order  to  protect 
the  health  of  the  other  prisoners  and  the  personnel?  Once 
a  man  is  a  prisoner  he  can  be  forced  to  have  a  medical  exam- 
ination to  determine  the  state  of  his  health.   Would  this  not 
be  m  the  same  category? 

"On  the  other  hand,  if  someone  knowing  his  legal  rights 
and  with  proper  contacts  could  post  bail  before  he  was  actu- 
ally locked  up,  even  though  he  were  booked,  vjould  pose  a 
different  problem.   It  may  be  argued  that  this  individual 
is  not  endangering  other  prisoners  although  he  may  be 
endangering  the  people  in  the  community.   It  may  be  that  we 
would  not  have  a  legal  right  to  insist  that  this  individual 
have  an  x-ray. 
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"There  are  jail  surveys  going  at  the  present  time 
which  reveal  a  higher  incidence  of  active  tuberculosis 
than  is  found  in  the  general  population.  The  greatest 
incidence  is  in  the  'skid-row'  residents  who  also  are  the 
most  frequent  repeat  visitors  to  the  'drunk  tank'.   These 
individuals  form  a  large  reservoir  of  active  disease  to 
perpetuate  the  infection  within  the  community. 

"At  the  present  time  within  the  State  of  California 
there  are  similar  programs  at  the  county  jail  in  Fresno 
County^  Contra  Costa  County,  San  Joaquin  County^  Los 
Angeles  County  and  San  Diego  County.   A  city  jail  program 
for  Los  Angeles  was  started  1  July  1956. 

"It  is  our  plan  to  read  these  films  once  a  day.  The 
roll  will  be  removed  m  the  morning,  and  read  by  10:00  a.m. 
The  readings  will  fall  into  three  categories: 

1.  Probably  active  tuberculosis. 

2.  Suspicious. 

3.  Negative  films. 

If  the  names  of  the  individuals  with  probably  active  films 
could  be  presented  to  the  Judge  before  court  the  chronic 
repeater  alcoholic  could  be  sentenced  for  a  period  of  fif- 
teen days  or  more  if  the  Judge  sees  fit.   Since  these 
individuals  probably  have  a  contagious  disease  they  could 
be  sent  to  San  Francisco  Hospital  for  a  clinical  evaluation. 
This  would  take  somewhere  between  two  to  four  weeks  to  com- 
plete.  If  it  was  determined  that  the  prisoner  did  not  have 
active  tuberculosis  he  could  be  returned  to  the  jail^  but 
if  active  disease  were  found  he  would  be  isolated  for  a 
period  of  six  months  at  the  County  Hospital  and  treated. 
In  this  way  the  active  cases  will  be  made  known  and  we  can 
treat  them  to  the  point  where  they  will  be  no  longer  infec- 
tious and  would  be  no  longer  a  public  health  menace.   If 
the  individual  is  turned  loose  before  clinical  evaluation 
can  be  done,  they  are  frequently  lost  in  the  anonymity  of 
' skid  row' . 

"The  practice  in  the  Venereal  Disease  Control  Program 
of  holding  prostitutes  known  or  suspected  to  have  venereal 
disease  until  diagnostic  tests  have  been  completed  or  until 
treatment  has  made  them  no  longer  communicable  seems  to  be 
an  adequate  precedent.   This  has  been  done  for  several  years 
in  San  Francisco  in  accordance  with  the  provisions  of  our 
own  Health  Code. 

"So  far  there  has  been  no  question  of  legality  raised 
in  any  of  the  communities  in  which  a  similar  program  has 
been  in  practice.   Enclosed  are  photostatic  copies  of  let- 
ters from  these  communities  discussing  their  programs. 
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"The  program  has  been  discussed  with  Chief  P.  J.  Ahern 
and  Deputy  Chief  Thomas  Cahill.  They  are  interested  in  the 
program  from  the  standpoint  of  community  health  and  the 
protection  of  the  personnel  of  the  Police  Department.   How- 
everj  the  Police  Department  and  the  Department  of  Public 
Health  would  like  to  have  an  opinion  from  you  on  the  legal- 
ity of  the  program  as  a  whole  and  the  various  problems 
presented  herein.   If  you  would  have  any  suggestions  as 
to  methods  to  improve  such  a  program  from  the  legal  stand- 
point they  will  be  appreciated." 

OPINION 

Your  proposal  that  chest  minifilm  x-rays  be  introduced  as 
an  incident  of  the  booking  process  of  all  arrested  persons  at  the 
city  jail,  under  the  joint  supervision  of  the  Health  and  Police 
Departments,  should  be  governed  by  considerations  as  follows: 

FIRST :   As  long  as  x-ray  minifilms  are  taken  with  the  free 
and  voluntary  consent  of  the  arrested  persons j  I  see  no  legal  com- 
plications resulting. 

You  are  therefore  advised  that  adopting  such  a  procedure 
of  operation  will  be  legal  and  proper. 

SECOND:   When  an  arrested  person  is  duly  and  legally  com- 
mitted to  custody  for  safekeeping  on  account  of  failure  to  post 
bail,  I  would  advise  that  such  person  immediately  becomes  subject 
to  all  reasonable  administrative  rules  and  measures  of  custody  in 
the  jail  adopted  by  the  Police  Department. 

It  may  safely  be  said  that  taking  adequate  measures  to 
protect  the  health  of  employed  personnel  as  well  as  of  confined 
persons  in  the  prison  is  both  a  humanitarian  and  reasonable 
objective.   It  carries  with  it  a  recommendation  of  mutual  benefit 
as  between  the  examined  and  others  of  the  public  within  the  prison, 
and  thereby  falls  within  the  scope  of  those  reasonable  health 
measures  that  prison  officials  may  take  in  administering  the  cus- 
tody of  prisoners. 

You  are  therefore  advised  that  if  the  Police  Commission 
wishes^  upon  the  basis  of  a  health  improvement  recommendation  from 
the  Health  Department,,  to  direct  by  resolution  the  taking  of  chest 
minifilm  x-rays  of  all  arrested  persons  held  in  custody  for  failure 
to  post  ball,  as  a  part  of  the  city  jail  booking  process,  it  has 
the  implied  discretionary  power  to  do  so  under  Sections  i9(a)  and  35 
of  the  City  Charter. 
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THIRD:   If  the  arrested  person  is  able  to  post  ball  for  his 
release  without  being  committed  to  custody  for  safekeeping,  and 
such  person  objects  to  being  subjected  to  the  chest  mlnifilm  x-ray, 
I  would  not  advise  the  taking  of  such  x-ray  by  compulsion  unless 
sufficient  cause ,  independent  of  x-ray  examination,  presents  itself 
for  readily  suspecting  that  such  person  is  afflicted  with  an  active 
case  of  tLiberculosis  dangerous  to  the  public  health. 

Power  in  this  regard  may  be  considered  granted  to  the  Health 
Department  under  pertinent  sections  of  State  Health  and  Safety  Code, 
as  follows : 

"Section  No.  2559.5.   Investigation  of  cases  of 
infectious  tuberculosis;   Powers  of  health  officers. 
All  city,  county  and  other  local  health  officers  are 
hereby  directed  to  use  every  available  means  to  ascer- 
tain the  existence  of,  and  Immediately  to  investigate, 
all  reported  or  suspected  cases  of  tuberculosis  in  the 
infectious  stages  within  their  several  territorial  jur- 
isdictions, and  to  ascertain  the  sources  of  such  infec- 
tions.  In  carrying  out  such  investigations,  all  health 
officers  are  hereby  invested  with  full  powers  of  inspec- 
tion, examination  and  quarantine  of  all  persons  known  to 
be  infected  with  tuberculosis  in  an  Infectious  stage  and 
are  hereby  directed: 

(a)  To  make  such  examinations  as  are  deemed  necessary 
of  persons  reasonably  suspected  of  having  tuberculosis  in 
an  infectious  stage." 

Such  power  vested  in  the  Health  Department  may  also  be  consid- 
ered as  Implied  under  Sections  72,  77  and  98  of  the  City  Health  Code, 
which  read  as  follows : 

"Sec.  72,   Quarantine  Powers .   The  Department  of 
Public  tiealth  of  this  city  and  county  is  hereby  authorized 
and  empowered  to  quarantine  persons,  houses,  places  and 
districts  within  this  city  and  county,  when  in  its  judgment 
it  is  deemed  necessary  to  prevent  the  spreading  of  contagious 
or  infectious  diseases." 

"Sec.  77.   Prevention  of  Spread  of  Disease.   The  term 
'contagious  disease'  shall  include  every  disease  of  an 
infectious,  contagious  or  pestilential  nature,  particularly 
.  .  .  pulmonary  tuberculosis,  .  .  .  and  every  other  disease 
publicly  declared  by  the  Department  of  Public  Health  to  be 
dangerous  to  the  public  health. 
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"Sec.  98.  Tuberculosis .   Tuberculosis  Is  hereby 
declared  to  be  a  coiTimunlcaEIe  disease^  dangerous  to  the 
public  health." 

The  exercise  of  such  power^  however.  Is  not  absolute.  The  main 
limitation  that  should  be  strictly  observed  In  dealing  with  arrested 
persons  of  this  particular  category  is  pre-establishment  of  sufficient 
probable  cause  to  suspect  such  persons  as  being  afflicted  with  commun- 
icable tuberculosis,  such  probable  cause  being  based  upon  reasonable 
determinants  available  prior  to  the  x-ray  examinations.   Such  determ- 
inations should  be  made  with,  the  greatest  of  caution  because  it  may 
involve  Infringement  of  the  arrested  person's  bailable  rights  under 
Article  1,  Section  6  of  the  Constitution  of  the  State  of  California, 
which  reads  as  follows: 

"Bail.   Sec.  6.   All  persons  shall  be  bailable  by 
sufficient  sureties,  unless  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  great .  .  .  . " 

The  exercise  of  such  power  may  also  Involve  infringement  of 
other  aspects  of  individual  liberty  guaranteed  under  the  State  and 
Federal  Constitutions,  and  I  am  convinced  that  none  of  these  liberties 
may  be  legally  infringed  upon  except  on  an  adequate  showing  of  public 
necessity.   Perhaps  there  is  a  class  of  arrests  statistically  provable 
to  have  a  high  Incidence  of  tuberculosis  upon  which  such  infringement 
may  be  predicated  but,  by  and  large,  if  not  in  all  instances,  I  would 
caution  that  something  more  indicative  and  more  tangible  than  a  mere 
arrest  be  used  as  Justification  for  such  an  infringement.   The  law  is 
clear  that  even  for  the  purpose  of  preventing  the  spread  of  commun- 
icable diseases,  the  methods  employed  must  bear  some  substantial 
relationship  to  the  evil  attacked  and  must  not  transgress  the  secur- 
ity of  the  person  beyond  the  scope  of  public  necessity,   (in  re  Mil- 
stead,  44  C.A.  239;   In  re  Arata,  52  C.A.  38O;  Ex  Parte  Keddy, 
105  C.A.  2d  215;  State  ex  rel  Holland  v.  Armstrong,  39  V/ash.  2d  86O; 
Jacobson  v.  Massachusetts,  197  U.S.  11,  49  L.Ed.  543) 

Another  reason  I  am  loathe  to  advise  use  of  the  incidence  of 
mere  arrest  for  determining  probable  cause  is  the  known  fact  that 
arrests  are  sometimes  made  in  error  or  by  Illegal  methods.  When  such 
happens  to  be  the  case,  though  doubtless  infrequent,  it  provides  no 
legal  basis  for  such  a  probable  cause  determination.  Thus,  I  respect- 
fully suggest  that  a  more  tangible  basis  for  determining  the  suffi- 
ciency of  probable  cause  be  used  for  founding  a  mandatory  chest  mini- 
film  examination  upon. 
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You  are  therefore  advised  that  in  all  instances  in  which  an 
arrested  person  able  to  provide  bail  for  release  without  commitment 
for  safekeeping  objects  to  being  subjected  to  a  chest  minifilm  exam- 
ination, to  refrain  from  such  examination  unless  you  have  a  substan- 
tial and  tangible  foundation,  apart  from  what  the  film  itself  might 
reveal,  for  reasonably  suspecting  that  such  arrested  person  is  prob- 
ably afflicted  with  the  contagious  disease  of  tuberculosis. 

Respectfully  submitted. 


DION  R.  HOLM 
RJR/WFB  City  Attorney 


TO:    ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 

cc:    Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 
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A   ST/ TEI'iEOT 
ON  THE   LEGAL  RELA.TIONSHIP  BET/'EEN   THE 
CITY  Am   COUNTY  0?  SAN  FRANCISCO     Ai\ID 
THE   SAW  FRANCISCO    PARKING  AUTHORITY 

Presented  by  Thcanas  J.  Blanchard,  Deputy  City  Attorney, 
City  and  County  of  San  Francisco,    to   the 
California   State  Senate   Interim  Committee 
on  Parking,   City  Hall,    San  Francisco,   California  - 
Thursday,   August  30,    1956 


The  Creation  of  the  San  Francisco  Parking  Authority 

I'hen   the  Parking  Law  of   191+9    (Stats.    19^+9,    ch.    1503, 
Streets  and  Highways  Code,   Div.    l3,    Part   2,    ^ §32500-33552   inc.)    was 
enacted,    the  City  and  County  was  faced  vjith  both  a  practical  and  a 
legal  probleiTi  in  determining  to  what  extent  it  would   utilize   the  pro- 
cedures and   powers  therein  provided. 

Prior   thereto  and    in  November   19kl  the  San  Francisco  elec- 
torate had   approved   a  f,,5»000,000  Parking  Bond    issue   for   the   purpose 
of  acquiring  public   off-street  parking   sites.      This   fund  and   auth- 
ority wore  granted   to  the  City  and   County  only,    to  be  used  as  directed 
by  the  Board   of   Supervisors,    and   consequently,    as   a  matter  of   law, 
only  the  City  and  County  acting  through  its   legislative  body,    the 
Board    of   Supervisors,    can   authorize   expenditures  therefrom  and   the 
City   is   required    to  take    title  to  all   land  acquired  from  expenditures 
from  such  fund.     This  power  cannot  be  delegated  to  any  other  public 
agency. 

The   desirability  of   establishing  a  public  agency   especially 
designed   for  the  purpose   of  prosecuting  a  municipal  public   off-street 
parking  program  was  unquestioned   and    consequently  the  City  and  County 
adopted   on   October   3,    I9I4.9,   Resolution  No.    9126  which  declared   the 
necessity  for  and   authorized   the  activation   of   the   San  Francisco  Park- 
ing Authority  pursuant  to  Sections   32650  and    32651  of  the   Streets  and 
Highways  Code    (Parking  Act  of    1914-9,    supra).      However,    in  order   to 
realize  full  utilization  and   benefit  from  the   existing  bond   fund   and 
in  recognition    of   the    legal  restrictions   thereon   above  noted,    the 
Authority  was   created   to  act  merely  as   an  a^ent   of    the  City  and  County 
and   given   only  investigative,    advisory  and  recoi.riiendatory  functions. 

The  Vi  or  king  Relationship  Between   the 
City  and  County  and  "the  Authority 

Under   this   relationship   the  City  and  County,    in   its   acquisi- 
tion  of   sites  and    the    establishment   of  off-street  public  parking 
facilities   thereon,    had  been   proceeding  until  October  3,    1955,    under 
its  general  Charter  po<;ers   coupled  with  its  power   of  exercising  emi- 
nent  domain  as  provided    in   the   general  procedural   laws  of  the  State, 
specifically  Section    I238.I  of   the  Code   of  Civil  Procedure,   which 
provides: 


"Subject  to  the  provisions  of  this  title,  the 
right  of  eminent  dor-nain  itiay  be  exercised  in  behalf 
of  the  following  public  uses: 

1.      Off-street  public   parking.      Off-street  motor 
vehicle  parking  places,    including  property  necessary 
or  convenient  for  ingress   thereto   or  egress   therefrom 
established  by  any   city   or   city  and   county  for  public 
use    ..." 

The  Parking  Authority,    on   the   other   hand,   has   only  been   ap- 
propriated  administrative    funds  to  enable   it   to  perform  its  very 
valuable  functions   of  conducting  parking  studies,    making   surveys,    co- 
ordinating parking  and  traffic  data,   recommending   sites,    plans,    pro- 
grams and   accomplishing  r.iany  other  details  arising  from  San  Pranciscc»e 
off-street  public  parking  program. 

Prior   to  April  1955   the  relative  functions  of  the  City  and 
Coiinty  and    the   Parking  Authority  in  connection  with  the  planning, 
acquisition,    establishment,    and    leasing  of  particular  parking  facil- 
ities was   specified    in   legislation   and  working   agreements  applicable 
to  the  particular  facility   involved. 

In  April   1955   the  Board   of  Supervisors   embodied  these   juris- 
dictional  and   procedural  delineations  in   Ordinance  No.    9072,    adopted 
March  28,    1955»   which  is  generally  applicable   to  the  acquisition  by 
the  City  and    the   operation   and    leasing   of  public   off-street  parking 
facilities   in  the  City  and  County   of  San  Francisco  and   the  regulation 
thereof.     The   general    scope   and   purpose   of  this  procedural  and   regu- 
latory ordinance   are    indicated    in   its  title,   which  reads   as  follows: 

"ESTABLISHING  A    PROCEDURE  FOR   THE   LFJlSING   OF    LAND  AND 
IMPROVEl^'IENTS    OV/NED,    CONTROLLED,    OR   TO  BE  ACQUIRED  BY 
THE  CITY  AND  COUNTY   OF   SAN  FRANCISCO  FOR    PUBLIC    OFF- 
STREET   PARKING    LOTS   AND   GARAGES,    E^'CEPT   LAI"©  AND 
IMPROVEiMENTS  UNDER   THE   JURISDICTION   OF  THE  RECREATION 
AlCi    PARK  COMMISSION   OR  TliE   PULLIC   UTILITIES   COl-MISSION; 
ASSIGNING  DEPARTKiENTAL   JURISDICTION  kW  ADMINISTRATION 
IN  CONNECTION  THERS.'ITHj   DIRECTING  THE  TliRMS   OF    LEASES 
AND   FIXING   OF  RATES  AND   CHARGES,    HOURS    OF    OPERATION, 
TYPES    OP   PARKING   Ai'lD    LUQL  REGULATIONS;   DIRECTING  ANNUAL 
SURVEYS   OF   RATES   CHARGED  BY   LESSEES  AND    PROVIDING  FOR 
MODIFICATION   OP   LEASE  TERMS." 

Under   the  provisions   of  this   ordinance,    recoiTimendations  for 
the  procurements   of   sites  for   public   parking  facilities   or   for   the 
leasing  of  City  property   for  the   said  purposes  are  made   to  the  Board 
by  the   Parking  Authority  following  a   study  of  the  public  necessity 
and   convenience  thereof  by  the  Authority  made  either   on   its   own 
initiative   or  by  request   of   the  Board. 


-2- 


The  Board  either  approves  or  rejects  the  recommendation  and 
in  the  event  of  approval  designates  the  property  or  site  owned,  con- 
trolled or  to  be  acquired  for  said  purpose  by  the  City  as  a  site  for 
a  public  off-street  parking  facility  and  directs  the  method  of  opera- 
tion, the  leasing,  or  the  acquisition  thereof  for  leasing  or  other 
operation. 

After  the  City  Attorney  has  prepared  the  requisite  form  of 
lease  and  other  legal  dociiments  in  cooperation  with  the  Parking  Auth- 
ority, the  Authority  submits  the  said  docviments  for  action  by  the 
Board  which  may  modify  and,  by  resolution,  shall  approve  or  reject 
said  documents  as  submitted  or  amended  by  it. 

The  property  directed  by  the  Board  of  Supervisors  to  be  ac- 
quired by  the  City  for  a  facility  is  acquired  through  the  Director  of 
Property  of  the  City  and  County,  who  also  issues  the  call  for  bids  to 
lease  a  facility  under  the  provisions  of  the  ordinance.  All  bids  re- 
ceived are  reported  by  the  Director  to  the  Board  and  the  Parking 
Authority,  and  the  Director  and  the  parking  Authority  recommend  to  the 
Board  as  to  the  highest  and  best  resr)onsible  bid  or  as  to  the  rejection 
of  all  bids. 

The  ordinance  requires  that  the  docuraents  submitted  to  the 
Board,  in  connection  with  the  leasing  of  a  facility,  contain  controls 
and  regulations  designed  to  assure  that  use  of  the  leased  property 
will  be  in  the  public  interest  and  that  they  must  include  provisions 
substantially  as  follows: 

"(a)  That  the  public  shall  always  be  entitled,  as  a  matter 
of  right,  to  use  a  facility,  subject  to  established 
rates  and  charges. 

(b)  The  public  uses  and  purposes  permissible  on  or  in  such 
facility. 

(c)  The  term  of  said  lease.  In  the  event  that  the  Board 
shall  by  ordinance  authorize  the  leasing  of  land  for 
public  parking  facilities  pursuant  to  the  provisions 

of  the  first  paragraph  of  Charter  §93>  the  term  of  said 
lease  shall  not  exceed  20  years.   In  the  event  that  the 
City  acquires  property  for  such  lease,  the  term  shall 
not  exceed  ^0   years,  in  accordance  with  Government  Code 
Section  3739i|  or  any  other  general  law  providing  for  the 
terra  of  lease  for  such  purpose. 

(d)  The  rates  and  charges. 

(e)  The  hours  and  days  of  operation. 

(f)  Restrictions,  if  any,  on  all  day  or  monthly  parking. 

(g)  That  said  lease  shall  be  subject  to  modification  in 
relation  to  provisions  lettered  (b)  ,  (d),  (e)  and  (f) 
hereof,  and  otherwise  in  accordance  with  the  terms  of 
this  ordinance." 

-3- 


The   legislation  further  provides  that   the   lessee  must 
charge    the   public  the   rates  and    charges  as   initially  fixed   and  estab- 
lished   or  as  thereafter   changed  by  the  Board   and   requires  the 
Controller   of  the  City  and  County  to   conduct   a   survey   and    study  the 
operation  x-.'ith  respect  to  rates  and    charges  of  each  facility   leased 
pursuant   to  the   terms   of   the   ordinance  betvjeen  March  1  and   Jvine    1  of 
each  year  and    to  render   a  written  report   thereon   to   the   Parking 
Authority  and  Board   of  Supervisors.      The  Parking  Authority  may  make 
such  recommendations   to  the  Board   in   connection  with  the  Controller' s 
report  and  with  respect   to  any  other  regulations  under  which  the 
facilities   operate   as   it  may  deem  appropriate,    but   the  power   is  re- 
served   in   the  Board    of  Supervisors   to  adjust   the  rates,    charges  and 
regulations  to  provide   an   adequate  return   to   the    lessee   and    to  protect 
the  public   interest.      In  connection  with  their   analysis   and   possible 
recoiiimendations   the   Parking  Authority  has  the  right   to   enter   the   . 
facility  and  make   such  inspection   of   the    same   as   it   deems   appropriate 
for   the  p-urpose   of  acquiring   information   as  to   the  performance   of   the 
obligations  of  the    lease  by  the    lessee,    the  results  of  the   operation 
of   the  facility   thereunder   and    the  promotion   of   the  public    interest 
and   the   purposes   of   the    said    lease   thereby. 

The  foregoing   is  not   a   complete   analysis   of  the  procedural 
ordinance  nor   of   the  method  of    establishing  public   off-street  parking 
facilities   in  San  Praj^cisco  under  the   foregoing   legislation  but    is 
merely  designed   as   an  outline   of   the   relationship  and    function    of  the 
Parking  Authority   in   such  matters.      The   respective    jurisdictions   and 
functions   of  the  City  and    the   Parking  Authority  as  delineated   in 
Ordinance  No.    9072   continue    to  be   outlined   in    joint  working  agreements 
applicable   to  each   specific  project  undertaken. 

The  City  and  County  of  San  Francisco 
Exercising  the   Powers   of   a   Parking  Authority 

In  September   of   1955   a  complete  analysis   and  reappraisal  of 
the  fiscal   and    legal  problems   of  the  City  and  County's  public   off- 
street  parking  program  was  undertaken   and   it  was  determined   at   that 
time   to  make   fiorther  utilization   of   the   provisions  and  procedvires   of 
the  Parking  Lavr  of   19ij.9,    supra. 

Consequently,    on   October   3,    1955*    the  Board   of   Supervisors 
adopted  Resolution  No,    16005  which  declared   the  need   for   the  City  and 
County  of  San  Francisco   to  exercise   the  pov;ers   of  a  parking  authority 
under  the   Parking  Law  of   19i|-9  and  which  authorized   the  City  and 
Covmty  to   exercise  any  or  all   such  powers  and    transact   such  business 
pursuant   to   such  law.      This  resolution  was  adopted  pursuant   to   the 
provisions   of  Section   33552   and  32651+  of  the   Parking  Law   of  I9I4.9, 
supra,    which  authorize   a   city  itself  to  exercise   the   powers  granted 
an   authority  by  the   act  by  adopting  a  resolution   declaring   that   there 
is  a  need  for   the   city  to   exercise   the  powers   of   a  parking  authority 
even   though  a  parking  authority  had  also  been   constituted   and   author- 
ized by  the   city   to   transact   the  business  and  exercise   the  powers   of 
an  authority. 


Section  33552   of  the  Act  provides  that   if  both  actions  were 
taken  that   the   resolutions    should   clearly   specify  the    areas  within 
which,    or   the  projects   over  which,    the  Authority   and    the  City,    re- 
spectively,  were  to  have    jurisdiction  and    control. 

Correspondingly,   Resolution  No.    16005    specified   the  City 
and   County*  s    jurisdiction  as  follows: 

"...   The  City   and  County  of  San  Francisco,    in   trans- 
acting business  as  and   in   exercising   the  powers   of  a  parking 
authority  shall  have    jurisdiction  and   control   over   the  fol- 
lowing pending  projects:      Ellis-O'Farrell,    5th  and   Mission, 
and  Lakeside,   respectively  described   and   delineated   in 
Resolutions  Number   13170,    15533,    and    13963,    all  Series   of 
1939,    and   such  other  projects  which  have  been   or   shall  be 
financed    in  whole   or    in  part   from  funds   of   the  City  and 
County." 

In   connection  with  these   projects,    the  City   is  now   proceed- 
ing under  the   provisions    of   the   Parking  Law   of   19if9   in   combination 
with  its  Charter  powers  and    the   foregoing  procedural  ordinance. 

Concurrently  with  the  adoption  of  Resolution  No.  16005  the 
Board  of  Supervisors  amended  the  original  resolution,  No.  9126,  cre- 
ating  the   Parking  Authority  to  delineate    its    jurisdiction   as  follows: 

"The   Parking  Authority  of  the  City  and   County   of  San 
Francisco   shall  have    jvirisdiction  and   control  over   all 
future  projects  vjhich  shall  be   accomplished  by   said 
Authority  with  funds  derived  by   it  from  sources   specified 
in   said   Parking  Law   of   1914-9,    \inless   otherwise  provided  by 
action  of  both  the  Board   of  Supervisors  and    the  Authority."' 

To  the  present   date    the   Parking  Authority  has  not   exercised 
jurisdiction  over   any   specific  projects  pursuant   to    the   foregoing  ac- 
tions  of   the  Board   of  Supervisors  and   has  continued   to  act  as  an 
agent   of   the  Citj-  in  its  advisory   and   recommendatory  capacity  as  above 
outlined. 

The  "One -for -One"    Off-street  Parking  Ordinance 

It   is  not  strictly  within   the   purview   of  this   discussion  but 
it    is  felt  that   the  Committee   vjould   be   interested    in   another   legis- 
lative  enactment  by  the  City  and   County  of  San  Francisco,    Ordinance 
No.    9391,    adopted   November  21,    1955,    which   is  related   to   the   general 
subject   of  off-street  parking  but  not  vjith   that  aspect   of   the    subject 
concerned  with  the   establishment   of  public    off-street  parking  facili- 
ties. 

This   legislation  requires  that   there  be   one  off-street  park- 
ing  space   for   each  dwelling  unit   constructed   in   the  City  and  County 
after   the   effective   date   of  the    ordinance.      The    ordinance  provides  for 
the   allowance    of  variances  from  this  requirement  by  the   Planning  Com- 
mission  if   it   is   of   the    opinion   after  public  notice  and   hearings   that 
special  circumstances   exist   in  the  particular   case   and    that  iinneces- 
sary  hardship  would   result  from  the   strict   interpretation  and   enforce- 
ment  of   such  provisions. 
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OPINION  NO.  1111 
September  21^.,  1956 

SUBJECT:   NECESSITY  FOR  INCLUSION  OP  PREVAILING 
WAGE  RATES  IN  CALL  FOR  BIDS. 

Dear  Sir: 

I  have  your  request  for  opinion  as  follows: 

REQUEST 

"The  Board  of  Education  has  obtained  financial 
assistance  for  the  construction  of  the  subject  school 
2silver  Avenue  Junior  High  School,  Project  No.  66/ 
from  the  Federal  Government,   In  accordance  with  their 
requirements,  the  bidding  documents  were  submitted  to 
the  Housing  &  Home  Finance  Agency  for  review.   The 
comments  of  the  Housing  &  Home  Finance  Agency  include 
the  following:  'Your  sample  "Invitation  for  Proposals" 
does  not  so  indicate,  but  it  is  presumed  you  will 
include  the  same  wage  rates  in  the  invitation  in 
accordance  with  the  provisions  of  Paragraph  1770-1781 
of  the  Labor  Code,  specifically  those  portions  requir- 
ing the  prevailing  rates  of  per  diem  wages  to  appear 
In  the  call  for  bids.' 

"Inasmuch  as  it  is  not  our  practice  to  include 
wage  rates  in  the  call  for  bids,  we  would  appreciate 
it  if  you  would  give  your  opinion  in  this  matter. 
The  wage  rates  will  be  included,  of  course,  in  our 
general  conditions  in  accordance  with  our  usual 
procedure." 

OPINION 

The  Charter  (§98)  and  the  Public  Works  Code  (§75)  require 
payment  of  not  less  than  the  highest  general  prevailing  wage  rates 
on  all  public  works  contracts.   California  Labor  Code  §1771  sets 
forth  a  similar  requirement,  to  wit:   "not  less  than  the  generally 
prevailing  rate." 

However,  the  Charter  and  Public  VJorks  Code  do  not  require 
that  the  call  for  bids  specify  what  these  rates  are,  instead  leaving 
this  to  be  set  forth  in  the  contract  specifications,  whereas  Labor 
Code  §1773  requires  that  the  body  awarding  any  public  works  contract 
"shall  specify  in  the  call  for  bids  for  the  contract,  and  in  the  con- 
tract itself,  what  the  general  prevailing  rate  of  per  diem  wages  and 
the  general  prevailing  rate  for  legal  holiday  and  overtime  work  in 
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the  locality  Is  for  each  craft  or  type  of  workman  needed  to  execute 
the  contract."  See  Labor  Code  §1733»ij-  provicSng  for  review  of  such 
rates  by  the  Director  of  Industrial  Relations  providing  a  petition 
is  filed  "within  10  days  after  commencement  of  advertising  of  the 
call  for  bids"  by  a  prospective  bidder  or  a  labor  representative. 

Where  the  public  work  or  improvement  is  a  municipal  affair, 
the  charter  provision  and  ordinance  prevail  over  state  law  so  that, 
Labor  Code  §1773  to  the  contrary  notwithstanding,  the  call  for  bids 
need  not  specify  the  prevailing  wage  rates,   (City  of  Pasadena  v. 
Charleville,  215  Cal,  381^.,  389-392)   That  case  involved  the  construc- 
tion of  a  galvanized  wire  fence  around  a  municipal  water  supply 
reservoir,  which  is  a  municipal  affair.   Here,  however,  construction 
of  a  school  building  is  involved.   Schools  are  a  matter  of  general 
state  concern  rather  than  a  municipal  affair.   (Esberg  v.  Badaracco, 
202  Cal.  110,  11^)   Hence  provisions  of  state  law  prevail  over  our 
charter  and  ordinance.   (City  of  Pasadena  v.  Charleville,  supra, 
21^  Cal.  at  p.  388;  cf .  Metropolitan  Water  Dist.  v.  Whitsett,  215 
Cal.  i|.00,  14.07;  Southern  California  Roads  Co.  v.  McGulre,  2  Cal.  2d 
115,  120-123) 

It  is  therefore  my  opinion  that  in  this  instance  the  call 
for  bids  should  specify  the  general  prevailing  rates  of  wages,  as 
required  by  Labor  Code  §1773* 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

GEB/BJ1;[ 

TO:   Sherman  P.  Duckel 

Director  of  Public  Works 
260  City  Hall 

cc:   Mr.  T.  A.  Brooks 

Chief  Administrative  Officer 

Mr.  Charles  W,  Griffith 
City  Architect 


OPINION  NO.  1112 
September  2h,    1956 


SUBJECT:   HEALTH  SERVICE  SYSTEM  -  AMENDMENT  TO  RULE  7 
Dear  Sir: 

You  have  requested  my  opinion  on  the  following  matter: 

REQUEST 

"At  Special  Meeting  of  the  Health  Service  Board  July 
16,  1956,  the  Board  voted: 

"  '...that  Section  7  of  the  Rules  and  Regulations 
of  the  Health  Service  System  be  amended  to  read: 

"'"  No  money  shall  be  expended  from  the  Service 
Extension  and  Reserve  Fund  except  by  a  two- 
thirds  vote  of  the  entire  membership  of  the 
Health  Service  Board,  and  its  action  shall  be 
conclusive"'.  (Page  7  of  Minutes) 

"Antecedent  to  this  amendment,  this  section  was 
as  follows: 

"'SECTION  7  -  SERVICE  EXTENSION  ANT  RESERVE  FUND 

"•There  is  hereby  established  a  Service  Extension 
and  Reserve  Fund  for  the  purpose  of  creating  a 
reserve  to  provide  for  service  extensions  and  the 
payment  of  extraordinary  expenses  in  time  of  an 
emergency  so  declared  by  a  two-thirds  vote  of  the 
entire  membership  of  the  Health  Service  Board. 

"'All  monies  received  as  a  result  of  subrogation 
claims  or  refunds  shall  be  credited  to  the  Service 
Extension  and  Reserve  Fund. 

"•In  accordance  with  these  rules  and  regulations  the 

Health  Service  Board  may  transfer  to  the  Service 

Extension  and  Reserve  Fund  surpluses  existing  in 

any  other  fund  of  the  Health  Service  System. 

"'No  money  shall  be  expended  from  the  Service 
Extension  and  Reserve  Fund  except  by  a  two-thirds 
vote  of  the  entire  membership  of  the  Health  Ser- 
vice Board. ' 

"Please  express  your  opinion  with  regard  to  the 
following: 
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"1.   Is  the  amendment  as  It  Is  recoz'-ded  in  the 
Minutes  a  substitution  for  the  entire  Section  7  as 
quoted  above  from  the  Rules  and  Regulations,  or 
is  it  a  substitution  only  for  the  last  paragraph? 

"2.  If  it  is  a  complete  substitution  for 
Section  ^ ,  does  this  preclude  the  crediting  or 
transferring  of  any  amounts  to  the  Service  Ex- 
tension and  Reserve  Fund  in  the  future" 

"3.   Under  Section  7  as  amended,  is  it  now 
legal  to  allow  the  payment  of  a  claim  that  does 
not  qualify  under  the  rules  and  regulations,  and 
rate  and  benefit  schedules  applicable  to  the  plan 
under  which  the  claimant  is  a  member?  Reference 
is  made  to  your  Opinions  IOO3  (10-25-55)  and  IO3O 
(12-21-55)  on  this  subject." 

OPINION 

In  Opinion  No.  IOO3  it  was  ruled  that  the  Health  Service 
Board  is  bound  by  the  terms  of  Plan  I  and  has  no  power  to  authorize 
payments  to  Plan  I  members  for  which  that  plan  does  not  provide. 
In  Opinion  No.  IO30  it  was  ruled  that  the  Charter  does  not  give  the 
Health  Service  Board  power  to  pay  out  its  funds  under  the  circum- 
stances outlined  in  Section  7  of  its  Rules  and  Regulations,  and 
accordingly  that  Section  7  does  not  permit  the  Board  to  approve 
bills  for  services  over  and  above  the  limitations  contained  in 
Plan  I  or  to  pay  bills  for  services  incurred  by  a  member  of  an 
alternative  plan  contrary  to  the  terms  of  such  plan. 

The  basic  reasoning  behind  these  opinions  was  that  Charter 
§172.1  contemplated  that  funds  of  the  System  (which  are  public  funds) 
should  be  expended  according  to  plans  adopted  by  the  Board,  and 
that  it  was  not  intended  that  the  Board  should  expend  these  funds 
at  its  discretion  and  in  violation  of  the  limitations  contained  in 
the  plans  because  that  would  open  the  door  to  unequal  treatment 
of  different  members. 

Answering  your  questions  seriatim; 

1.   Apparently  the  Health  Service  Board  intended  the 
amendment  to  be  a  substitution  only  for  the  last  paragraph;  other- 
wise there  would  be  no  antecedent  provision  for  the  establishment 
of  such  a  fund  or  for  the  crediting  or  transferring  of  monies  or 
surpluses  thereto.   The  importance  of  the  matter  is  not  great  in 
any  event  since  in  Opinion  No.  IO3O  the  Board  was  advised  that 
"Section  7  of  the  Rules  is  a  nullity." 
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2.  The  answer  to  question  1  renders  unnecessary  a 
response  to  question  2. 

3.  The  answer  to  question  3  is  no.   The  reasons  therefor 
are  stated  above  and  in  Opinions  Nos.  1003  and  1030. 

Respectfully  submitted, 

DION  R.  HOLM 
City  Attorney 


To:   Mr.  Harry  D.  Ross 
Controller 
109  City  Hall 
San  Francisco  2 


GEB/WPB 


OPINION  NO,  1113 
Septeraber  25,  1956 


SUBJECT:   INTERPRETATION  OP  SECTION  26826  OP  THE  GOVERNMENT 
CODE,  AND  ALLIED  SECTIONS  WITH  REFERENCE  TO 
COLLECTION  OP  AN  APPEARANCE  PEE  PROM  A  JUDGMEi^T 
CREDITOR  PILING  NOTICE  OP  MOTION  POR  JUDGMENT  LIEN 
PURSUANT  TO  SECTION  688.1  CODE  OP  CIVIL  PROCEDURE, 


Dear  Sir: 
follows: 


You  have  requested  an  opinion  of  the  City  Attorney  as 


REQUEST 


"It  is  requested  that  this  office  be  furnished 
with  an  official  opinion  on  whether  or  not  this  office 
should  collect  an  appearance  fee  from  a  lien  claimant 
filing  notice  of  motion  for  judgment  lien  pursuant  to 
Section  688,1  Code  of  Civil  Procedure, 

"The  authority  on  which  this  office  has  relied  in 
the  past  for  the  collection  of  |10,50  appearance  fee 
has  been  Sections  26826  and  70053  of  the  Government 
Code,  and  Sections  6322  and  6322.1  of  the  Business  and 
Professions  Code. 

"Attention  is  invited  to  your  Opinion  No.  1092 
dated  July  2,  1956  which  covers  the  benefits  that  may 
be  obtained  under  such  proceedings." 

OPINION 

Government  Code  §§26826,  70053,  70059,  and  Business  and 
Professions  Code  §-6322,  6322.1  require  payment  of  fees  totaling 
$10.50  from  every  defendant,  intervener,  respondent  or  adverse  party 
appearing  in  an  action. 

A  judgment  creditor  who  files  a  notice  of  motion  in  an 
action  pursuant  to  Code  of  Civil  Procedure  §688.1  is,  in  my  opinion, 
both  an  intervener  and  an  adverse  party  within  the  meaning  of  the 
above  code  sections. 

You  are  therefore  advised  that  you  should  collect  an 
appearance  fee  of  |10,50  frori  a  judgment  creditor  who  files  a  notice 
of  motion  in  an  action  to  enforce  the  rights  given  him  by  Code  of 
Civil  Procedure  §688.1, 

Respectfully  submitted, 

DION  R.  HOLM 
AOS/GEB  City  Attorney 

TO:   I4r,  i^Iartin  Mongan 
County  Clerk 


OPINION  NO,  1114 
September  28,  1956 


SUBJECT:   PROCEDURE  ON  APPREHENSION  OP 
MENTALLY  ILL  PERSON. 


Dear  Sir: 


You  have  requested  from  the  City  Attorney  an  opinion  on 
the  following  questions: 

REQUEST 

"1,     Whether   or  not   a  person   suspected  of  being 
mentally   ill  may   be   apprehended  and   trans- 
ported to  the    San  Francisco  Hospital  by  the 
Emergency  Hospital  ambulances  operated  by 
this   department, 

"2,     Whether  or  not  this   function  is  reserved  to 
bona  fide  peace   officers;      namely,   police 
officers, 

"3.     What   difference   is    there,   if  any,    in  the   ap- 
plication of  this  principle   to  those 

"(a)  V/ho  wish  to  enter  San  Francisco 
Hospital  as  a  voluntary  patient 
for  observation,  diagnosis,  and 
treatment  of  mental  illness, 

"(b)   V.fho    are    to  be   apprehended  follow- 
ing  submission  of   the    Mental   Illness 
Petition  filed  with  the   Superior 
Court, 

"(c)    Who  are    suspected  by  the   Health 

Officer   of  having  mental    illness, 

"(d)   \-iho  are   likely   to   cause    injury   to 

themselves   or  others,        (Sec,   5050,3 
Welfare    and    Institutions  Code)" 


OPINION 

The  City  and  County  of  San  Francisco  has  established  an 
emergency  ambulance  system  in  conjunction  with  and  necessarily  in- 
cidental to  the  operation  of  the  City  and  County  of  San  Francisco 
Hospital  System. 
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The  ambulance  system  has  been  equipped,  manned  and  oper- 
ated with  the  intent  to  facilitate  the  detention,  transportation, 
care  and  handling  of  ill  persons,  or  persons  in  need  of  immediate 
care. 

Mentally  ill  persons  can.    and  will  fall  within  the  cate- 
gory of  ill  persons  or  persons  in  need  of  immediate  care. 

The  consideration  of  using  such  an  ambulance  for  the  de- 
tention, transportation,  care  and  handling  of  the  mentally  ill 
person  is  necessarily  the  only  proper  vehicle  for  transportation  of 
such  persons. 

However,  the  apprehension  of  such  persons,  in  the  first 
Instance,  becomes  a  different  matter. 

The  apprehension  or  custody  of  mentally  ill  persons  is 
confined  to  certain  classes  of  persons  under  the  V/elfare  and 
Institutions  Code,  namely,  peace  officers.  Counselors  in  Mental 
Health,  and  health  officers. 

Section  81?  of  the  Penal  Code  defines  peace  officer,  list- 
ing police  officer  among  those  persons  who  are  peace  officers. 

Section  $029  of  the  Welfare  and  Institutions  Code  confers 
on  the  Counselor  of  Mental  Health  the  power  of  the  police  officer. 

However,  the  City  and  County  of  San  Francisco  has  not  es- 
tablished such  an  officer  or  system  of  Counselor  of  Mental  Health, 

The  health  officer  generally  only  has  the  power  of  quar- 
antine or  isolation,  implying  a  power  in  connection  only  with  a 
communicable  disease;   hovjever.  Section  5050.3  of  the  v'Jelfare  and 
Institutions  Code  confers  on  a  health  officer  the  power  to  take  into 
"custody"  in  an  emergency  detention,   "Custody"  could,  in  this 
instance,  mean  "apprehension"  in  a  limited  sense. 

It  is  my  opinion  that  under  the  present  system  in  the  City 
and  Co^Jnty  of  San  Francisco,  a  bona  fide  peace  officer,  police 
officer,  shall  make  an  apprehension, 

iJhen  the  apprehension  of  the  mentally  ill  person  lies  in 
the  jurisdiction  of  the  peace  officer,  but  the  person  wishes  to  be 
a  voluntary  patient,  the  question  arises  as  to  whether  only  the 
peace  officer  or  a  health  officer  could  take  custody  of  such 
volunteer. 

Section  ll|5(d)  of  the  Health  Code  requires  the  voluntary 
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patient  for  observation,  diagnosis  and  treatment,  to  be  of  such 
competency  as  to  make  the  application  on  his  own  behalf.   There 
should  be  no  need  for  a  peace  officer  to  make  any  apprehension. 
However,  we  may  compare  the  volunteer  to  the  person  taken  into  the 
San  Francisco  Hospital  by  petition  when  no  relatives  or  friends  are 
available;   in  the  latter  case,  the  peace  of ficer,  i.e.,  policeman, 
shall  take  all  necessary  precautions  to  preserve  and  safeguard  the 
personal  property  of  the  patient.   It  would  be  advisable  for  an 
officer  to  be  present  at  the  time  of  the  embarkation  of  the  volun- 
teer, to  see  that  the  personal  property  of  a  patient  was  under  safe 
guard. 

The  person  who  interviews  the  volunteer  should  be  able  to 
make  a  determination  of  whether  or  not  physical  violence  or  resist- 
ance is  going  to  be  encountered  and  require  the  use  of  a  police 
officer.   On  either  or  two  grounds  there  should  be  a  peace  officer 
present  at  the  time  the  volunteer  comes  into  custody,  or  is  taken 
into  custody  by  the  ambulance. 

This  volunteer  case  is  contrasted  with  the  mentally  ill 
person  who  must  be  apprehended  following  the  submission  of  a  peti- 
tion; a  third  person,  either  relative,  friend,  or  public  official 
is  involved* 

The  mentally  ill  person  may  or  may  not  be  aware  of  the 
procedure  and  subsequent  detention. 

The  requirements  of  Section  5050,7  of  the  V/elfare  and 
Institutions  Code  come  into  play,  since  we  are  concerned  here  pri- 
marily X"7lth  apprehension  and  transportation,  and  we  shall  assume 
all  other  requirements  of  a  statutory  nature  as  to  timely  notice, 
service,  examination,  and  etc,  have  been  followed. 

Section  5050.7  of  the  Welfare  and  Institutions  Code 
provides: 

"5050.7.   Apprehension;   Report  of 
personal  property »   The  officer  shall,  pursuant 
to  the  order  for  detention,  apprehend  the  person 
as  provided  in  this  chapter,  and  cause  him  to  be 
delivered  at  the  place  designated  in  the  order 
lintil  examination  can  be  had,  as  herein  pro- 
vided ,  ,  ," 

It  is  mandatory  in  this  case  that  the  apprehension  be  made 
by  an  officer,  Aa  has  been  stated  previously,  apprehension  should 
be  effected  by  a  policeman.   The  peace  officer  is  required  to 
cause  such  person  to  be  delivered  to  the  place  designated  in  the 
order.   In  the  first  instance,  he  apprehends  and  then  by  means  of 
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the  ambulance,  he  will  detain,  and  cause  the  person  to  be  delivered. 
The  personnel  manning  the  ambulance  are  required  to  assist  in  the 
handling,  detention  and  care  for  the  mentally  ill  person. 

When  a  person  is  suspected  of  being  mentally  ill  by  the 
health  officer,  the  question  of  time  available  for  investigation 
prior  to  apprehension  becomes  important. 

The  mere  suspicion,  alone,  would  not  merit  apprehension, 
and  information  furnished  by  other  people  or  observers  may  be 
wholly  unreliable.   Either  case  might  work  a  hardship  on  the  sus- 
pected person. 

If  the  statutory  requirements  of  petition,  notice,  etc., 
can  be  reasonably  followed,  then  the  peace  officer  shall  be  present 
at  the  apprehension. 

If  we  assume  that  the  person  is  not  within  the  category 
to  be  classified  as  an  emergency  detention,  but  is  suspected  of 
being  in  need  of  medical  attention,  a  member  of  the  resident  staff 
of  the  psychiatric  division  of  the  San  Francisco  Hospital  who  has 
the  right  to  practice  medicine  could  have  the  person  brought  to  the 
San  Francisco  Hospital  for  observation,  diagnosis  and  treatment,  and 
file  the  petition  within  the  required  time  limitation. 

The  apprehension  in  the  first  instance  again,  I  feel, 
shall  be  made  by  a  peace  officer  because  of  the  uncertainty  of  the 
physical  reaction,  and  as  in  Section  5o50,7,  safeguard  of  personal 
property  is  required. 

The  individual  in  the  prior  cases  has  either  been  a 
volunteer,  identified  with  a  petition,  or  has  been  suspected  of 
mental  illness*   There  yet  remains  the  necessity  for  consideration 
of  the  principles  applicable  to  apprehension  in  the  "emergency' 
situation. 

The  person  in  this  category  has  displayed  symptoms  which 
give  rise  to  the  belief  that  he  may  injure  himself  or  others. 

Section  ^0^0, 3  of  the  V/elfare  and  Institutions  Code 
provides: 

"50^0,3,   Emeri2:ency  detention;   applica- 
tion of  peace  or  health  officer,   Vvlien  any  person 
becomes  so  mentally  ill  as  to  be  likely  to  cause 
injury  to  himself  or  others  and  to  require  immediate 
care,  treatment  or  restraint,  a  peace  officer  or 
health  officer,  who  has  reasonable  cause  to  believe 
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"that  such  is  the  case,  may  take  the  person  into 
custody  for  his  best  interest  and  protection  and 
place  him  as  provided  in  this  section.,  ,  •" 
(Emphasis  added) 

Such  section  makes  it  evident  that  a  policeman  may  take 
the  person  into  custody. 

However,  the  exact  meaning  of  the  term  "health  officer", 
as  used  in  Section  5o50,3,  is  not  clear.   Extended  research  direct- 
ed toward  ascertainment  of  judicial  interpretation  of  such  desig- 
nation has  furnished  no  enlightenment.   Conceivably,  the  term 
could  be  viewed  in  a  generic  sense,  intended  to  include  anyone 
whose  duties  in  the  health  department  involved  custody  and  treat- 
ment of  ill  persons.   However,  that  such  is  a  proper  interpreta- 
tion cannot  be  stated  with  any  reasonable  degree  of  certainty. 
It  is  also  clear  that  many  of  the  health  department  attaches  of  the 
class  referred  to  could  not  be  categorized  as  "officers";    dis- 
tinguishing, as  we  must,  between  "officers"  and  "employees".   Much 
can  be  said  for  a  conclusion  that  the  only  "officer"  in  our  local 
health  department  is  the  Director  of  Public  Health,    (See  Charter 
Section  i\.,) 

V/hen  it  is  remembered  that  an  assumption  of  powers  of 
apprehension  or  custody  by  one  not  authorized  by  Section  5050,3  to 
so  act  would  make  such  person  liable  to  a  civil  suit  forlhlse  im- 
prisonment, it  becomes  necessary  to  advise  the  utmost  caution  in 
procsading  under  that  section.   Hence,  and  for  the  reasons  just 
stated,  I  vjould  advise  that  only  the  "peace  officer,"  i,e,, 
policeman,  be  employed  to  effect  the  original  restraint  provided 
for  by  Section  5o50,3. 

The  officer  making  the  written  application  subsequent  to 
the  apprehension,  in  this  case,  must  not  only  have  reasonable  cause 
to  make  the  apprehension,  but  shall  state  that  as  a  result  of 
personal  observation  he  believes  that  because  of  the  illness,  the 
person  is  likely  to  injure  himself  or  others  If  not  Immediately 
hospitalized. 

The  whole  matter  of  apprehension  and  transportation  of  the 
mentally  ill  person  resolves  itself,  I  feel,  into  these  proposi- 
tions, that: 

1,    The  emergency  ambulance  may  always  be  used  for  the 
transportation  of  the  mentally  ill,  and  should  always  be  used 
because  of  the  nature  of  the  vehicle  and  the  personnel  used  in  con- 
junction with  the  vehicle. 
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2,  The  apprehension  of  the  mentally  111  should  always 
be  made  by  a  peace  officer,  a  policeman  in  this  city  and  county, 

3,  In  the  case  of  a  volunteer  mental  patient  a  peace 
officer  need  not  make  the  apprehension,  but  should  be  present  to 
ascertain  that  the  personal  property  of  the  volunteer  is  safe- 
guarded, 

Ij.,   That  the  person  to  be  apprehended  under  a  superior 
court  petition  shall  be  apprehended  by  a  peace  officer,  i.e.,  a 
policeman. 

5.  Those  suspected  of  mental  illness  must  be  appre- 
hended by  a  peace  officer,  either  because  of  anticipated  violence, 
or  at  least  to  insure  the  safeguard  of  personal  property, 

6,  The  emergency  detention  apprehension  should  be  made 
by  the  peace  officer. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


WJB/WPB 


TO:  ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2 


cc:  Mr,  T,  A,  Brooks 

Chief  Administrative  Officer 


OPINION  NO.  1115 
October  2,  1956 


SUBJECT:  SALE  OP  ELECTRICITY  TO  THE  UNITED  STATES  GOVERNi-IENT  - 
PORT  MSON  -  BY  THE  CITY  AND  COUNTY'  OP  SAN  FR/iWCISCOj 
LEGAL  RATE. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  opinion 
regarding  the  le^^al  rate  to  be  charged  for  electric  iDOwer' furnished 
the  United  States,  within  the  limits  of  Port  .liason. 

0  P  I  N  I  p_N. 

Pursuant  to  Ordinance  No.  1771>  approved  January  2ij.,  1912, 
the  City  and  County  of  San  Prancisco  entered  into  an  a^reeraent  with 
the  United  States  dated  January  25,  1912,  which  permitted  the  City 
to  build  and  operate  a  steam  powered  pumping  station  xdthin  the 
limits  of  Fort  Mason  for  fire  fighting  purposes.   In  return,  the 
City  was  to  provide  Port  lason  vjith  electric  energy  for  a  considera- 
tion and  under  terms  and  conditions,  insofar  as  pertinent,  as 
follows: 

"5«  -  That  the  City  of  San  Francisco  shall  furnish 
such  electric  current  as  may  be  ordered  from  time  to 
time  by  the  proper  officer  during  the  occupancy  author- 
ized by  said  Act  of  Congress  for  use  on  the  Fort  Mason 
Military  Reservation,  subject  to  the  following  condi- 
tions: 

(a)  The  City  is  to  install  machinery  which  \<iill 
be  capable  of  carrying  an  overload  of  25/o  in  ex- 
cess of  the  normal  rated  full  load  continuously, 
and  of  carrying  an  overload  of  50%  in  excess  of 
the  normal  rated  full  load  for  tvjo  hours  l^)ithout 
injury  to  said  machinery. 

(b)  The  City  shall  install  as  soon  as  the  building 
is  completed  one  $0   K.W.  generator  and  tv;o  100  K.M , 
generators  and  will  install  as  soon  as  the  ^ar 
Department  desires  generators  for  250  K.W.  additional. 

(n )   The  City  will  deliver  at  the  edge  of  the 
site  set  aside  for  the  pumping  station  2300- 
volt,  60  cycle,  three-phase,  three  vjire  alter- 
nating current. 
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(d)   The  City  will  be  paid  by  the  United  States 
for  all  current  used  at  a  rate  per  kilowatt  hour 
to  be  fixed  at  the  be£,inning  of  i.ach  fiscal  year 
as  folloiNisj   The  rate  to  be  paid  to  be  based  on 
the  contract  price  to  the  United  States  of  fuel 
oil  on  the  first  date  of  July,  at  the  Presidio 
of  San  Francisco  -  if  that  price  is  between  ^5 
and  65  cents  the  rate  is  to  be  one  cent  per  kilo- 
watt hour,  which  rate  is  to  be  reduced  or 
increased  one-tenth  of  a  cent  for  each  ten  cents 
that  the  contract  price  of  fuel  oil  is  less  than 
or  greater  than  the  price  mentioned. 


"8.  -  That  the  right  to  occupy  the  Fort  iiason  liilitary 
Reservation  for  the  purposes  above  described  is  conditioned 
upon  the  observation  of  the  fore going  terms,  conditions 
and  regulations  and  such  other  terms,  conditions  and  regu- 
lations as  the  secretary  of  war  may  from  time  to  time  pre- 
scribe under  authority  of  said  Act  of  Congress,  and  the 
failure  to  observe  such  terms,  conditions  and  regulations 
will  operate  to  forfeit  the  ribht  of  the  City  and  County 
of  San" Francisco  to  occupy  said  reservation." 

On  March  31,  191+2  the  agreement  of  January  2^,  1912  was 
modified,  pursuant  to  Resolution  Ho.  22/4.2  (Series  of  1939),  which 
was  adopted  by  the  Board  of  Supervisors  .-lovetaber  17s  194-1.  The 
modification  relieved  the  City  of  the  obligation  to  install  addi- 
tional generators  of  2^0  K.VJ.  capacity  on  the  following  terms  and 
conditions: 

"b,   liithin  a  reasonable  time  after  the  execution 
of  this"  agreement,  and  at  its  own  expense,  the  City 
shall  connect,  or  cause  to  be  connected,  the  existing 
pumping  station  directly  with  the  Van  iless  Soreet  power 
lines  of  the  Pacific  Gas  and  I^lectric  Company.   The  City 
shall  maintain  such  connection  at  all  times.   Such  con- 
nection shall  be  made  and  maintained  regardless  of  any 
other  connection  now  existing  or  hereafter  made  of   _ 
Pacific  Gas  and  Llectric  Company  power  lines  mth  exist- 
ing or  new  power  lines  at  or  in  the  Fort  1-iason  Reservation. 
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"£.   The  City  must  supply  throu{\h  said  connection 
with  Pacific  Gas  and  Electric  Company  power  line  up  to 
500  k.w,  at  the  rate  not  exceeding  the  rate  provided 
in  paragraph  5(<3)  of  the  original  agreement  (x:.xhibit  A) 
or  at  the  comiaercial  rate  charged  by  Pacific  Gas  and 
Electric  Company,  its  successors  or  assigns,  if  that 
rate  is  the  lower. 


"ei.   The  City  shall  maintain  the  generators  and 
facilit'ies  novi   existing  at  said  pumping  station  in  such 
condition,  reasonable  X'jear  and  tear  excepted,  that  the 
same  shall  be  available  as  a  stand-by  source  of  electric 
energy  for  Port  i^^ason,  capable  of  supplying  the  full 
capacity  of  its  generators  upon  1^  minutes  notice. 

"f .   The  Pacific  Gas  and  Electric  Company  ^ovser 
lines  when  connected  to  the  existing  pumping  plant  shall 
be  capable  of  carrying  such  load  as  will  meet  any  and  all 
requirements  for  electric  energy  on  or  at  the  i-'ort  iiason 
Reservation,'' 

On  June  29,  19^3  the  Board  of  Supervisors  by  Resolution 
No.  1314.62  (Series  of  1939),  approved  Public  utilities  Commission 
Resolution  No.  1314-76,  which  provided  for  a  rate  to  be  cliarged  for 
electric  service  x^jithin  the  limits  of  Fort  nason  to  the  United  States 
government  in  the  following  language: 

"RESOLVED,  That  pursuant  to  notice  of  intention 
to  adopt  schedules  of  rates  to  be  charged  to  private 
consumers  and  departments  of  the  City  and  County  of 
San  Francisco,  for  Hetch  Eetchy  electric  energy  here- 
tofore published  as  is  required  by  the  Charter  of 
said  City  and  County,  and  after  public  hearing  being 
held  in  accordance  with  the  aforesaid  notice,  the 
following  schedules  entitled  'Schedules  of  Rates  to 
Be  Charged  Private  Consumers  and  Departments  of  the 
City  and  County  of  San  Irancisco, '  on  file  in  the 
office  of  the  public  Utilities  Commission,  for  uses 
of  said  Ketch  Hetchy  electric  energy,  be  and  the 
same  are  hereby  adopted; 
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"The  rates  stipulated  in  any  of  the  following 
applicable  schedules  of  rates  on  file  in  the  office 
of  the  Public  Utilities  Commission  and  effective  on 
and  after  August  1,  1950: 


shall  apply  to; 

"a)   Service  to  all  departments  of  the  City  and 
County  of  San  Francisco; 

"b)   Service  to  California  Academy  of  Sciences; 

"c)   Service,  witliin  the  limits  of  Port  i^son, 
to  the  United  States  Government," 

I  am  informed  that  as  between  the  contract  rate  for 
electric  energy  based  on  the  price  of  fuel  oil  and  the  Pacific  Gas 
and  Electric  commercial  rate,  the  Pacific  Gas  and  Electric  rate  is 
the  lower  of  the  two.  As  between  the  Pacific  Gas  and  Electric  com- 
mercial rate  and  the  applicable  Hetch  Hetchy  rate,  the  Hetch  Hetchy 
rate  is  the  lower. 

The  key  to  the  problem  presented  lies  in  the  wording  of  the 
quoted  resolution  of  the  Public  Utilities  Commission  providing  that 
service  to  Port  Mason  shall  be  at  Hetch  Hetchy  rates,  where  reference 
is  made  to  the  notice  of  intention  to  adopt  schedules  of  rates  to  be 
charged  "...  for  Hetch  Hetchy  electric  energy  ...   and  later, 
in  the  same  sentence,  certain  schedules  on  file  in  the  office  of  the 
Public  Utilities  Commission  are  adopted  "...  for  uses  of  said 
Hetch  Hetchy  electric  energy."  So  that,  before  a  Hetch  Hetchy  rate 
can  apply  to  a  consumer  of  electric  energy,  that  consumer  must  be 
served  with  Hetch  Hetchy  electric  energy. 

In  resolving  the  question  whether  Port  Mason  is  served  with 
Hetch  Hetchy  energy,  it  must  be  remembered  that  Hetch  Hetchy  trans- 
mission lines  do  not  come  into  San  Francisco,  and  that  the  City  has  a 
written  agreement  with  the  Pacific  Gas  and  Electric  Company  providing 
that  the  private  company  will  transmit  Hetch  Hetchy  energy  into  San 
Francisco  over  its  lines  for  certain  municipal  purposes,  such  as 
lighting  and  power  in  public  buildings,  operating  the  municipal  rail- 
way and  street  lighting.   Under  the  agreement  with  the  private  company 
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the  City  may  not  resell  Hetch  Hetchy  energy,  except  by  mutual  agree- 
ment with  Pacific  Gas  and  Electric  Company  with  respect  to  each 
customer.   There  is  no  agreement  with  respect  to  sale  of  power  by  the 
City  to  the  federal  government  within  the  limits  of  Port  i^Iason.   In 
measuring  and  computing  the  amount  of  Hetch  Hetchy  power  transmitted 
to  San  Francisco,  for  the  purpose  of  computing  the  amount  of  money 
due  the  Pacific  Gas  and  Electric  Company  for  the  use  of  their  lines, 
I  am  informed  that  power  delivered  to  Port  Mason  is  not  taken  into 
consideration. 

I  am  further  informed  that,  as  a  matter  of  administrative 
practice,  the  Hetch  Hetchy  division  of  the  Public  Utilities  Commis- 
sion has  never  regarded  the  United  States  at  Port  Mason  as  one  of  its 
customers.   On  the  contrary,  the  necessary  record  keeping  and  billing 
under  the  Port  Mason  contract  is  performed  in  the  offices  of  the  Fire 
Department.   It  would  appear  also,  that  the  Public  Utilities  Commis- 
sion had  no  part  in  the  execution  of  the  19l|.2  amendment  to  the  1912 
contract  and  was  not  even  in  existence  in  1912.  A  further  factual 
element  is  that  the  generators  at  the  Port  Mason  pumping  station  are 
not  a  part  of  the  Hetch  Hetchy  production  system,  but  rather  a  part 
of  a  Pire  Department  project. 

I  therefore  conclude  that  the  Board  of  Supervisors'  resolu- 
tion of  June  29,  1953,  approving  a  Public  Utilities  Commission  resolu- 
tion establishing  rates  for  the  sale  of  Hetch  Hetchy  electric  energy 
at  Port  Mason  must  be  deemed  to  be  of  no  effect  since  Hetch  Hetchy 
electric  power  is  not  delivered  to  Port  Mason. 

You  are  advised  that  the  City  should  charge  the  United 
States  Government  for  electric  power  at  Fort  Mason  at  the  rate  pro- 
vided in  the  1912  agreement,  or  at  the  rate  provided  in  the  19i|2 
amendment,  whichever  is  the  lower. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

M©/TMO'G 

TO:   Harry  D.  Ross,  Controller 

City  and  County  of  San  Francisco 

109  City  Hall 

San  Francisco  2,  California 


October  11,  1956 


The  Honorable  George  Christopher 
Mayor  of  the  City  and  County  of 

San  Francisco 
City  Hall 
San  Francisco  2,  California 


Re:   Gaming  for  Merchandise;  Game  of  "26' 


Dear  Sir: 


Section  277  of  the  Police  Code  was  originally  enacted 
in  1904,  Ordinance  No.  1351.  This  ordinance  was  repealed  and 
replaced  by  Ordinance  No.  846  (New  Series)  in  1909  which 
restated  the  lajiguage  of  the  old  ordinance  and  added  the 
following  proviso — 

"provided,  that  cube  or  poker  dice  may  be  thrown 
for  merchandise  within  a  place  of  business  where 
such  merchandise  is  ordinarily  sold,  by  persons 
other  than  the  proprietor  of  such  business  and  the 
employees  of  such  proprietor"  (en^^hasis  added) 

— all  of  which  language  is  now  embodied  in  Police  Code  §277. 

Therefore,  it  follows  that  dice  gaming  by  persons  other 
than  the  proprietor  of  a  place  of  business  and  his  employees 
for  merchandise  customarily  sold  by  such  business  is  legal. 
However,  it  should  be  noted  that  the  so-called  "26"  gsune 
described  in  the  correspondence  furnished  this  office  involves 
participation  by  the  proprietor  of  the  business  since  he  is 
paying  off  albeit  in  merchandise.  Accordingly,  ciny  such 
participation  by  a  proprietor  either  directly  or  through  his 
employees  is  outside  the  scope  of  the  exception  provided  in 
the  ordinance  and   is  therefore  fully  subject  to  the  prohibition 
of  the  ordinance. 
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Note  also  should  be  taken  of  Penal  Code  section  330 
which  reads  as  follows: 

"§330.   (Gaming  prohibited;  Punishment.)   Every 
person  who  deals,  plays,  or  carries  on,  opens,  or 
causes  to  be  opened,  or  who  conducts,  either  as  owner 
or  eni)loyee,  whether  for  hire  or  not,  any  game  of 
faro,  monte,  roulette,  lansquenet,  rouge-et-noir,  rondo 
tan,  fan-tan,  stud-horse  poker,  seven- and-a-half, 
twenty-one,  hokey-pokey,  or  any  banking  or  percentage 
game  played  with  cards,  dice,  or  any  device,  for  money, 
checks,  credit,  or  other  representative  of  value,  and 
every  person  who  plays  or  bets  at  or  against  any  of 
said  prohibited  games,  is  g\iilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  not  less  than  one 
hundred  dollars  nor  not  more  than  five  hundred 
dollars,  or  by  imprisonment  in  the  county  Jail  not 
exceeding  six  months,  or  by  both  such  fine  and 
in5)risonment,"   (emjihasis  added) 

As  you  will  note,  the  prohibition  of  the  statute  goes 
to  gambling  for  money,  currency,  "or  other  representative  of 
value."  It  was  very  early  held  that  the  phrase  other 
representative  of  value"  did  not  include  gambling  for  merchandise. 
Ex  parte  Williams,  7  Cal  UnreFIOl,  8?  P  865).  Obviously,  this 
exception  applie»*inly  where  the  game  is  honestly  played  for 
merchandise.  Of  course,  if  it  can  be  shown  that  such  merchandise 
is  exchanged  for  money  or  other  merchandise,  it  would  fall  under 
the  ban  of  this  statute.  (2  Ops.  Atty.  Gen.  37o,  379). 

In  conclusion,  to  comment  generally  on  the  correspondence 
submitted,  our  answer  is  that  dice  playing  honestly  played  for 
merchandise  "within  a  place  of  business,  where  such  merchandise 
is  ordinarily  sold,  by  persons  other  than  the  proprietor  of  such 
business  and  the  employees  of  such  proprietor.'f  is  legal. 
However,  any  such  gaming,  whether  a  "26"  game. or  otherwise, 
in  which  the  proprietor  either  directly  or  through  his  employees 
participates  by  paying  off  on  the  results  of  Jhe  gaming,  is 
outside  of  the  aforementioned  exception  to  Police  Code  ^277 
and  is  fully  subject  to  its  ban.  This  is  so  even  though  such 
activity  may  not  in  accordance  with  the  Williams  case  fall 
within  the  ban  of  Penal  Code  §330. 

Yours  truly. 


DION  R.  HOLM 
GPA  City  Attorney 
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Nq.  U15-B 
October  26,  1956 


SUBJECT:  RECREATION  AND  PARK  COMMISSION^  SHOULD  ITS  CONCESSION 
COI^fTRACT  AT  KEZAH  STADIUM  BE  SUBJECT  TO  APPROVAL  BY 
THE  BOARD  OP  SUPERVISORS? 


Mr.  John  R*  McGrath 
Clerk  J  Board  of  Si^>ervl8or8 
Room  235  City  Hall 
San  Francisco  2 

Decu*  Sir: 

I  have  before  me  your  letter  of  Inquiry  on  behalf  of  one 
of  the  Supervisors  under  date  of  October  23,  1956. 

The  inquiry  concerns  the  legality  of  the  px>esent  practice 
of  the  Recreation  and  Park  Conmission  in  letting  the  food 
concession  contract  at  Kezar  Stadium  witliout  submitting  it 
for  approval  by  the  Board  of  Supervisors.   Mention  is  made 
of  lAiat   the  supervisor  classifies  as  other  similar  contracts « 
especially  tliose  pertaining  to  concessionaire  rights  at  the 
city  golf  coiirsesj  in  which  tiie  letting  is  always  made  sub* 
Ject  to  the  board's  approval. 

I  find  that  this  difference  in  practice  on  the  part  of  the 
commission  is  based  upon  a  difference  in  the  character  of 
operation.  The  concessionaires  at  the  golf  courses  operate 
on  a  daily-use  basis  of  the  facility  t^hile  the  Kezar  con- 
cessionaire os>erates  on  an  event-use  basis  of  the  facility 
only.  The  former  constitutes  a  considerable  exclusive  use 
of  the  facility^  the  latter  an  occasional  exclusive  use  of 
the  facility  with  dispensation  of  a  service  being  the  primary 
matter  afforded. 

Such  being  the  factual  circumstances,  the  commission  has 
been  acting  in  ^ood  faith  on  the  theory  that  the  Kezar 
concession  does  not  involve  a  lease  or  permit  within  the 
meaning  of  Section  42  of  the  charter.  I  believe  this  poses 
a  borderliiM  question  but  am  inclin«l  to  hold  that  Section 
42  permits  no  drawing  of  a  fine  line  of  distinction  between 
an  exclusive  use  privilege  being  granted,  whether  it  be  daily 
or  only  occasional  in  character.  If  it  is  exclusive  over  a 
considerable  period  of  time,  regardless  of  its  cliaracter,  it 
should  not  be  given  without  approval  by  the  board. 


Mo.  1115-B 


nr,   John  R.  MoOrath  ?•«•  2 

Clerk,  Boai^d  of  Supervisors 
October  26,   1956 


I  do  not  regard  the  present  practice  of  the  oOBmlssion, 
however «  as  being  so  patently  wrong  as  to  require  an 
Inmediate  termination  of  the  present  contract.  Z  would 
suggest  that  the  matter  be  corrected  to  conform  to  this 
opinion  the  next  time  that  a  letting  of  the  Kesar  con- 
cession becomes  necessary. 

Yours  truly. 


DIOM  R.  HOLM 
City  Attorney 


oc:  Mr.  Max  0.  Funke 

General  Manager,  Recreation  and  Park 

Commission 
McLaren  Lodge «  Oolden  Gate  Park 
San  Francisco  17 


RJR 
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SUBJECT:   IS  THERE  A  CONFLICT  OF  INTEREST  BETWEEN 

MEMBER  OF  BOARD  OF  EDUCATION  (JOHN  G.  LEVISON) 
IN  CONTINUING  A  FIRE  INSURANCE  POLICY  WITH  A 
COMPANY  IN  WHICH  HE  IS  A  DIRECTOR?   CONTRACT 
FOR  BOOKBINDING. 

Dear  Madam: 

You  have  asked  me  for  an  opinion  prompted  by  an  anonymous 
letter  sent  the  Grand  Jury  In  which  it  was  asked  v/hether  it  is 
"ethical  or  legal  for  a  member  of  the  San  Francisco  Board  of  Educa- 
tion to  accept  contracts  from  the  School  Department  in  behalf  of  a 
bookbinding  firm  of  which  this  member  is  co-owner,  and  in  behalf  of 
an  insurance  company  in  which  he  is  a  member  of  the  board  of  directors 

Since  receipt  of  your  query  I  have  had  a  statement  from  the 
Board  of  Education  as  to  the  dates  and  the  conditions  under  which 
the  actions  complained  of  were  entered  into.  Following  this  I  had 
Mr.  John  G.  Levison  in  my  office  and  afforded  him  the  opportunity  of 
correcting  factual  discrepancies. 

For  the  purpose  of  this  opinion,  the  following  is  to  be 
accepted  as  the  statement  of  facts  upon  which  this  opinion  is  based: 

In  January  1950  John  G.  Levison  became  a  member  of  the  San 
Francisco  Board  of  Education  and  in  January  1955  he  began  a  second 
term  on  that  board.   On  June  23,  1953  the  Board  of  Education  by 
resolution  authorized  the  payment  of  a  premium,  among  others,  on  a 
fire  insurance  policy  insuring  some  school  buildings  in  San  Francisco. 
The  policy  represents  approximately  4  per  cent  of  all  of  the  fire 
insurance  carried  by  the  school  district. 

As  early  as  1930  the  Fireman's  Fund  Insurance  Company  carried 
a  certain  proportion  of  the  school  district's  insurance  and  since 
that  date  has  carried  a  certain  proportion  of  insurance  for  the 
school  district.   The  policy  of  1953  was  for  a  period  of  one  year, 
with  the  stipulation  that  the  school  district  had  the  option  to 
renew  annually  for  four  successive  years. 

In  October  of  1953  Mr.  Levison  became  a  d.' rector  of  the 
Fireman's  Fund  Insurance  Company.   By  unanimous  vote  of  the  six 
members  present  on  August  2,  1955,  upon  the  recoirimendation  of  its 
brokers,  the  school  board  extended  all  of  its  existing  fire  insur- 
ance policies  for  a  term  of  five  years  beginning  July  1,  1955.   To 
take  advantage  of  so-called  "multiple  location  credit  plan  rates   the 
board  extended  the  terms  for  the  periods  stated,  with  an  estimated 
saving  of  premiums  in  the  amount  of  over  $27,000.   Mr.  Levison  voted 
for  the  extended  term  of  the  insurance  policies. 
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During  the  pertinent  times  that  Mr.  Levison  has  been  a 
member  of  the  Board  of  Education  he  has  been  a  co-owner  of  Cardoza 
Bookbinding  Company.  This  local  company  has  at  times  contracted 
with  printing  firms  to  bind  certain  San  Francisco  high  school  jour- 
nals printed  by  these  latter  firms,  which  have  entered  into  competi- 
tive bidding  to  obtain  the  contracts  to  print  journals  from  the 
respective  student  body  associations,  and  not  from  the  Board  of 
Education  or  Unified  School  District.  The  printing  firms  av/arded 
the  subcontracts  for  binding  the  journals  to  the  Cardoza  Bookbinding 
Company.   The  printing  including  binding  was  paid  for  by  the  student 
body  associations  and  not  by  the  school  district. 

Mr.  Levison  in  his  statement  to  me,  after  describing  his 
business  relations  through  Cardoza  with  other  schools  and  universi- 
ties outside  of  San  Francisco,  said:   "As  to  the  San  Francisco 
schools,  Cardoza  has  been  scrupulous,  not  only  in  having  no  con- 
tractual relations  with  the  schools,  but  in  never  even  having  a 
conversation  with  them.   In  most  instances,  Cardoza  does  not  even 
know  the  names  of  the  schools  on  which  they  are  bidding.   It  merely 
quotes  to  a  printer  on  a  book  of  certain  specifications." 

Another  fact  that  should  be  brought  out  is  that  Mr.  Levison, 
under  the  estate  of  his  father  J.  B.  Levison,  has  had  distributed 
to  him  and  to  his  three  brothers,  2775  shares  of  capital  stock  of 
Fireman's  Fund  Insurance  Company,  as  trustees.  The  net  income  is 
paid  to  John  G.  Levison' s  mother  throughout  her  life,  and  upon  her 
death  one-fourth  of  2775  shares  go  to  John  G.  Levison  or  his  children, 

OPINION 

The  question  presented  is  whether  there  is  any  conflict  of 
interest  arising  out  of:   (1)  the  transactions  between  Fireman's 
Fund  Insurance  Company  and  the  Board  of  Education  in  view  of  Mr. 
Levison 's  status  as  a  stockholder  in  and  a  member  of  the  board  of 
directors  of  the  Fireman's  Fund  Insurance  Company  and  as  a  member  of 
the  San  Francisco  Board  of  Education;,  and  (2)  the  subcontracts  for 
binding  high  school  journals  entered  into  between  the  Cardoza  Book- 
binding Company  and  printing  firms  \»jho  have  contracted  with  high 
school  student  body  associations  to  print  said  Journals. 

Preliminary  to  a  discussion  of  the  legal  consequences  of 
the  facts  in  this  matter,  the  folloi'Jing  provisions  of  the  charter, 
California  Constitution  and  statutes  are  set  forth  as  pertinent. 

Charter  Section  4  provides  in  part: 

"The  officers  of  the  city  and  county  shall 
be  .  .  .  members  of  the  board  of  education,  ..." 
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Charter  Section  11  provides  that  any  member  of  the  school 
board  may  be  suspended  by  the  mayor  and  removed  by  the  board  of 
supervisors  for  official  misconduct. 

Charter  Section  222  provides  in  part: 

" .  .  .no  officer  or  employee  of  the  city  and 
county,  shall  be  or  become,  directly  or  indirectly, 
interested  in,  or  in  the  performance  of,  any  con- 
tract, vjork,  or  business,  or  in  the  sale  of  any 
article,  the  expense,  price  or  consideration  of 
xvhich  is  payable  from  the  treasury;  .  .  .  nor  shall 
any  person  in  this  section  designated  during  the 
time  for  v^hich  he  v;as  elected  or  appointed,  acquire 
an  interest  in  any  contract  with,  or  v\'ork  done  for, 
the  city  and  county,  or  any  department  or  officer 
thereof,  .  .  .  Violation  of  any  of  the  provisions 
of  this  section  shall  constitute  official  miscon- 
duct." 

Charter  Section  223  reads: 

"Any  person  found  guilty  of  official  misconduct 
shall  forfeit  his  office,  and  shall  be  forever  after 
debarred  and  disqualified  from  being  elected,  ap- 
pointed or  employed  in  the  service  of  the  city  and 
county." 

California  Constitution,  Article  XI,  Section  8-1/2,  author- 
izes the  City  and  County  of  San  Francisco  to  provide  for  "the  manner 
in  vihich,  the  times  at  which,  and  the  terms  for  vjhich  the  members  of 
boards  of  education  shall  be  elected  or  appointed,  for  their  quali- 
fications, compensation  and  removal,  and  for  the  number  which  shall 
constitute  any  one  of  such  boards." 

Education  Code  Section  1011  provides: 

"No  member  of  the  governing  board  of  any 
school  district  shall  be  interested  in  any 
contract  made  by  the  board  of  v/hich  he  is  a 
member." 

Government  Code  Section  1090  provides: 

"Members  of  the  Legislature,  state,  county, 
judicial  district,  and  citj;  officers  shall  not 
be  interested  in  any  contract  made  by  them  in 
their  official  capacity,  or  by  any  body  or  board 
of  which  they  are  members.  Nor  shall  state. 
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county,  judicial  district,  and  city  officers 

be  purchasers  at  any  sale  or  vendors  at  any  pur- 

chace  made  by  them  in  their  official  capacity. 

(The  first  sentence  of  Government  Code  Section  IO9O 
was  in  effect  at  all  times  mentioned  herein.) 

Under  the  cases  in  California  does  the  fact  that  Mr.  Levison 
was  a  stockholder  in  the  Fireman's  Fund  Insurance  Company  at  the 
time  that  the  policy  of  insurance  was  Issued  in  June,  1953,  lead 
to  the  conclusion  that  he  v;as  directly  Interested  in,  and  in  the 
performance  of,  the  contract  of  insurance  in  violation  of  Charter 
Section  222,  Government  Code  Section  1090  and  Education  Code  Section 
1011? 

In  support  of  the  proposition  that  interest  as  a  stockholder 
in  a  corporation  making  the  contract  with  the  public  board  of  v;hich 
the  stockholder  is  a  member  is  contrary  to  public  policy  and  in  vio- 
lation of  lav;,  the  following  cases  are  cited: 

San  Diego  v.  San  Diego  cc  Los  Angeles 
Ry.  Co.,  44~C'al.  IO6 

(City  trustee  vras  a  stockholder  in  and 
director  of  grantee  corporation); 

Finch  V.  Riverside  &  Arlington  Ry.  Co., 
b?  Cal.  597 

(City  trustee  was  subscriber  to  stock  of 
corporation  to  be  formed  and  for  v;hose 
benefit  the  franchise  v/as  granted); 

Miller  V.  Martinez,  28  Cal.  App.  2d  364 

(Councilman  v/as  a  stockholder  and  branch 
office  manager  of  the  company  dealing 
v;ith  the  city  council). 

Of  interest  also  are  the  follov/ing  cases: 

Hobbs  Wall  &-.  Co.  v.  Moran, 
109  Cal.  App.  316 

(v;herein  councilman  vras  business  manager 
for  the  contracting  company); 

Stockton  P.  c;  S.  Co.  v.  Wheeler, 
68  Cal.  App.  592. 
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In  the  last  cited  case,  the  councilman  vras  sheet  metal  fore- 
man for  the  contracting  corporation,  and  it  is  to  be  noted  that  this 
councilman  did  not  vote  and  was  not  present  at  the  meeting  when  the 
council  av;arded  the  contract  which  was  done  after  competitive  bidding, 

Upon  his  appointment  as  a  director  of  Fireman's  Fund  Insur- 
ance Company  Mr.  Levison  became  interested  in  the  contract  and  its 
performance  to  a  degree  greater  than  that  arising  out  of  his  status 
as  a  stockholder.  He  then  became  a  part  of  the  management  of  the 
company,  occupying  a  fiduciary  relationship  to  the  company  and  its 
stockholders.   It  v/as  his  duty  as  a  director  to  promote  the  best 
interests  of  the  stockholders  and  the  company  in  all  its  trans- 
actions including  the  contract  of  insurance  v;ith  the  Department  of 
Education.  On  the  other  hand,  as  a  member  of  the  Board  of  Education 
he  is  a  public  officer  and  as  such  is  a  trustee  clothed  with  a  trust 
for  the  citizens  and  public  who  have  confided  their  authority  to  him, 
and  he  had  a  duty  as  a  member  of  the  Board  of  Education  to  promote 
the  best  interests  of  the  Board  of  Education,  the  school  district 
and  the  public  in  connection  with  the  same  contract  of  insurance. 

It  might  seem  that  there  was  no  actual  conflict  possible 
betxveen  Mr.  Levison 's  interest  as  a  stockholder  and  director  of  the 
company  and  his  interest  as  a  member  of  the  Board  of  Education,  or 
that  any  seeming  conflict  or  potential  conflict  was  more  apparent 
than  real  for  the  reason  that  his  duty  as  a  member  of  the  Board  of 
Education,  if  any,  arising  out  of  the  policy  of  Insurance  issued 
before  he  became  a  director  is  purely  ministerial  in  that  it  v^rould 
simply  involve  the  payment  of  the  agreed  premium  for  the  policy. 
However,  it  was  quite  possible  during  the  term  of  the  policy  that 
questions  concerning  the  exercise  of  the  options  to  cancel  the  policy 
or  of  asserting  a  claim  thereunder  or  a  defense  to  a  claim  made 
against  the  company  or  the  question  of  value  of  property  destroyed 
or  other  similar  questions  might  arise,  any  one  of  vihich  might  v/ell 
call  for  the  exercise  of  sound  judgment  and  discretion  by  the  Board 
of  Education  or  the  board  of  directors  of  the  company,  or  by  both. 
In  such  instances  the  preexisting  conflict  of  Interests  has  crystal- 
lized from  potentiality  to  actuality. 

Language  from  the  decision  in  San  Diego  v.  San  Diego  c;  Los 
Angeles  Ry  Co.,  supra,  illustrating  the  vigilance  vd.th  which  the 
courts  will  require  the  highest  degree  of  fidelity  from  public 
officers,  points  out  aptly  the  underlying  principle  in  all  of  these 
cases  v:herein  the  interest  of  the  public  officer  is  an  issue: 

"Such  an  agent  has  duties  to  discharge  of  a 
fiduciary  character  tov/ard  his  principal;  and  it 
is  a  rule  of  universal  application  that  no  one 
having  such  duties  to  discharge  shall  be  allowed 
to  enter  into  engagements  in  which  he  has  or  can 
have  a  personal  interest,  conflicting,  or  wHTch 
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may  possibly  conflict,  X'/ith  the  Interests  of  those 
whom  he  Ts  bounT~to  protect.   So  strictly  is  this 
principle  adhered  to  that  no  question  is  allowed 
to  be  raised  as  to  the  fairness  or  unfairness  of  a 
contract  so  entered  into."   (Emphasis  added) 

In  People  v.  Elliot_^,  115  Cal.  App.  2d  4lO,  the  defendant 
was  a  member  of  the  Boar-d~bf  Education.  He  v/as  charged  with  wilful 
and  corrupt  misconduct  in  office  under  Government  Code  Section  3060 
in  that  as  a  member  of  the  Board  of  Education  he  violated  Education 
Code  Section  1011  and  Government  Code  Section  1090  by  being  inter- 
ested in  certain  transportation  contracts  entered  into  by  the  Board 
of  Education  and  a  corporation  for  whom  he  was  attorney  and  from  whom 
he  received  a  monthly  retainer  fee.  The  court  in  affirming  defend- 
ant's conviction  held  that  the  disqualifying  Interest  of  a  public 
officer  is  a  personal  interest  v/hich  might  interfere  with  the  un- 
biased discharge  of  his  duty  to  the  public  or  prevent  the  exercise 
of  absolute  loyalty  and  undivided  allegiance  to  the  best  interests 
of  the  governmental  unit  v/hich  he  represents. 

In  People  v.  Darby,  ll4  Cal.  App.  2d  4l2,  defendant,  a  member 
of  the  Board  of^ducatlon,  was  prosecuted  for  having  an  Interest  in 
the  contract  vjith  the  board.   There  was  evidence  that  the  defendant- 
landlord  had  agreed  to  accept  the  contractor  as  a  tenant  prior  to  the 
action  of  the  school  board  in  entering  into  the  contract.   In  affirm- 
ing the  conviction,  the  court  held  that  the  interest  of  the  member 
comes  under  the  ban  of  Section  1090  of  the  Government  Code  vjhether 
the  member  brings  about  the  situation  or  continues  to  be  interested 
after  knowledge  of  its  existence  and  that  he  need  not  share  directly 
in  the  profits  to  be  realized  in  order  to  have  an  "interest". 

On  September  7,    1955,  Education  Code  §§1011.1,  1011.2  and 
1011.3  became  effective  as  law.   §1011.3  purports  to  remove  the 
matter  of  disqualification  and  misconduct  in  office  arising  out  of 
interest  of  a  member  of  a  school  board  in  a  contract  ;;ith  said  board 
from  all  local  control  by  charter  or  ordinance.  These  sections 
greatly  liberalized  the  harsh  rules  theretofore  prevailing  with  re- 
spect to  the  matter  of  disqualification  and  misconduct  in  office  of 
a  member  of  a  governing  board  of  a  school  district  arising  out  of 
Interest  of  such  member  in  contracts  and  transactions  entered  into 
by  the  board  of  v/hich  he  is  a  member.  One  example  of  such  liberal- 
ization is  that  in  a  case  v/here  the  interest  of  the  board  member 
arises  out  of  his  status  as  a  stockholder  in  a  corporation  contract- 
ing with  the  board,  such  interest  would  not  be  disqualifying  per  se 
unless  the  board  member  vias  the  ovmer  or  holder  of  5/^  or  more  of 
the  outstanding  common  stock  of  the  corporation. 

In  view  of  the  absence  of  any  facts  Indicating  that  any 
contract  had  been  entered  into  betv/cen  the  Board  of  Education  and 
Fireman's  Fund  Insurance  Company  subsequent  to  September  7,    1955, 
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no  discussion  of  the  application  of  §1011.1  or  §1011.2  is  called 
for.  Similarly,  since  §1011.3  is  a  matter  of  substantive  lavr  and 
hence  should  be  deemed  to  have  only  prospective  application,  it  can 
not  be  deemed  applicable  to  transactions  or  contracts  occurring  or 
entered  into  prior  to  its  effective  date. 

Hoi\fever,  it  seems  appropriate  to  discuss  certain  aspects 
of  §1011.3,  namely,  that  portion  which  purports  to  preclude  the 
determination  of  the  question  of  disqualification  or  misconduct  in 
office  of  a  member  of  a  board  of  education  arising  out  of  Interest 
in  a  contract  by  reference  to  the  provisions  of  a  city,  county  or 
city  and  county  charter. 

It  is  viell  settled  that  the  school  system  of  the  State  is 
a  matter  of  general  concern  and  not  a  municipal  affair,  and  that 
with  respect  to  the  exercise  of  their  duties  and  functions  and  as 
to  matters  involving  their  responsibilities  members  of  a  board  of 
education  elected  or  appointed  pursuant  to  charter  provisions  are 
governed  by  State  lavis,    and  to  that  extent  are  deemed  to  be  officers 
of  the  school  district.  But  it  is  equally  well  settled  that  as  to 
matters  set  forth  in  subdivision  2  of  Section  8-1/2  of  Article  XI 
of  the  Constitution,  that  is,  matters  relating  to  their  election, 
tenure  of  office,  compensation  and  removal,  they  are  considered 
municipal  officers. 

Becker  v.  Council  of  City  of  Albany, 
^TTCal.  App.  2d  702. 

To  the  extent  that  the  city  can  provide  for  the  removal  of 
the  members  of  the  Board  of  Education  for  misconduct  in  having  an 
Interest  in  a  contract  entered  into  by  the  board,  such  members  are 
clearly  municipal  officers. 

People  V.  Elliott,  115  Cal .  App.  2d  4lO. 

California  Constitution  Article  XI,  Section  8-1/2,  reads  in 
part  as  follows : 

"Sec.  8-1/2.   It  shall  be  competent,  in  all 
charters  framed  under  the  authority  given  by  Section 
8  of  this  article,  to  provide,  in  addition  to  those 
provisions  allowable  by  this  Constitution,  and  by  the 
laws  of  the  State  as  follows : 


"2.  For  the  manner  in  v;hich,  the  times  at  i^hich, 
and  the  ter-ms  for  which  the  members  of  boards  of  edu- 
cation shall  be  elected  or  appointed,  for  their 
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qualifications,  compensation  and  removalj  and  for 
the  number  which  shall  constitute  any  one  of  such 
boards . 


"4.    ...   It  shall  be  competent  in  any  charter 
framed  in  accordance  with  the  provisions  of  this  sec- 
tion, or  Section  8  of  this  article,  for  any  city  or 
consolidated  city  and  county,  and  plenary  authority 
is  hereby  granted,  subject  only  to  the  restrictions 
of  this  article,  to  provide  therein  or  by  amendment 
thereto,  the  manner  in  which,  the  method  by  which, 
the  times  at  v/hich,  and  the  terms  for  which  the 
several  county  and  municipal  officers  and  employees 
v;hose  compensation  is  paid  by  such  city  or  citj''  and 
county,  excepting  judges  of  the  superior  court,  shall 
be  elected  or  appointed,  and  for  their  recall  and 
removal,  ..." 

Under  Section  8-1/2  of  Article  XI  of  the  California  Consti- 
tution, the  City  and  County  of  San  Francisco  has  plenary  authority, 
subject  only  to  the  restrictions  of  Article  XI  of  the  Constitution, 
and  thus  not  subject  to  any  State  legislative  enactment,  to  provide 
for  the  removal  of  its  county  officers,  including  members  of  the 
Board  of  Education. 

Gibson  v.  Civil  Service  Commission, 
27  Cal.  App.  396; 

Opinion  of  the  City  Attorney,  No.  775^ 
January  20,  195^. 

It  is  my  opinion  that  the  constitutional  grant  of  plenary 
power  to  provide  for  removal  necessarily  includes  plenary  povier   to 
provide  what  shall  constitute  grounds  for  removal.  For  this  reason, 
therefore,  it  is  my  opinion  that  insofar  as  §1011.3  of  the  Education 
Code  presumes  to  render  the  provisions  of  Charter  §§  11,  222  or  223 
inoperative  v/ith  respect  to  the  disqualification,  misconduct  or  re- 
moval of  mem.bers  of  the  Board  of  Education,  the  statute  can  have  no 
effect  and  the  charter  sections  are  not  subject  thereto. 

My  conclusion  in  this  respect  is  not  altered  by  the  recent 
case  of  Hall  v.  City  of  Taft,  47  A.C.  179.  That  case  involved  the 
question  whether  the  building  ordinance  of  a  non-chartered  city  was 
applicable  to  the  construction  of  a  public  school  building  by  a 
school  district  in  the  municipality.   The  Supreme  Court  held  that 
"V/hen  the  state,  through  its  school  districts,  engages  in  such 
sovereign  activities  as  the  construction  and  maintenance  of  its 
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buildings,  as  differentiated  from  enacting  laws  for  the  conduct  of 
the  public  at  large,  it  is  not  subject  to  local  regulations  unless 
the  Constitution  says  it  is  or  the  Legislature  has  consented  "to 
such  regulation."   (Umphasis  added ) 

It  seems  clear,  however,  that  the  foregoing  quoted  portions 
of  California  Constitution  Article  XI,  Section  8-1/2,  clearly  indi- 
cate that  with  reference  to  removal  of  members  of  governing  boards 
of  school  districts,  the  Constitution  has  granted  full  power  to  pro- 
vide therefor  by  charter  to  the  City  and  County  of  San  Francisco. 

Furthermore,  the  designation  by  charter  of  the  misconduct 
constituting  "official  misconduct"  ^^;ould  not  necessarily  be  required 
to  coincide  with  the  "official  misconduct"  defined,  determined  or 
prohibited  by  the  provisions  of  the  Education  Code,  Government  Code 
or  any  other  statute  or  judicial  interpretation  thereof.  So  far  as 
concerns  the  matter  of  Mr.  Levison's  conduct,  the  charter  designa- 
tion thereof  as  "official  misconduct"  means  no  more  than  this:  Said 
conduct  constitutes  cause  for  removal  under  the  provisions  of  the 
charter. 

As  is  stated  in  Mechem  on  Public  Officers  (Section  457), 
misconduct  in  office  does  not  necessarily  imply  corrupt  or  criminal 
intention.   See  People  v.  Harby,  51  Cal .  App.  2d  759;  People  v. 
Elliott,  115  Car.~App7  2d  4T:Ur"People  v.  Becker,  112  Cal.  App.  2d 

I  have  hereinabove  set  forth  the  cases  and  applicable  rules 
of  lav7  covering  the  general  situation  involving  the  doctrine  of 
conflict  of  interest  in  public  contracts.   In  such  laatters,  every 
factual  situation  in  reality  presents  a  different  problem. 

It  has  been  stated  that  city  attorneys  and  other  public 
attorneys  have  been  "needlessly  conservative"  in  rendering  opinions 
concerning  prospective  actions  of  public  officers  on  public  contracts 
(44  Cal.  L.  Rev.  356,  f.n.  6)  Certainly,  such  a  course  of  conduct 
by  the  city  attorney  in  advising  an  officer  as  to  future  and  pros- 
pective action  has  been  made  necessary  by  the  grave  responsibility 
facing  such  attorney  in  guiding  officers  as  to  the  course  of  their 
future  conduct  and  the  serious  consequences  attendant  upon  such 
action.   Such  conservatism  is  justified  by  the  city  attorney  as  to 
prospective  actions  v;here  the  matter  is  one  of  determining  the  most 
extreme  action  v/hich  a  court  might  take  in  a  situation  if  the  ques- 
tion v/ere  to  be  presented  to  it  in  the  future,  and  the  responsibil- 
ity of  the  city  attorney  is  one  of  advising  v/hether  a  person  should 
accept  public  office,  or  v/hether  one  already  in  public  office  should 
take  a  specific  course  of  action. 
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Certainly,  such  extreme  conservatism  cannot  be  v/holly  justi- 
fied upon  the  part  of  the  city  attorney  in  a  situation  wnere  action 
hafaSeadrSeen  taken  by  a  public  officer  and  a  determination  raust 
be  made  as  to  whether  the  action  taken  is  such  ^s  to  constitute 
official  misconduct.   In  such  a  situation,  the  city  attorney  has  a 
greater  burden  in  making  a  determination,  the  consequences  of  which 
may  have  widespread  ramifications,  and  must  carefully  weigh  all  oi 
the  factors  involved,  and  is  in  effect  called  upon  to  determine  what 
decision  a  court  v;ould  make  in  this  specific  situation. 

In  the  instant  case,  there  can  be  no  question  of  the  good 
faith  of  Mr.  Levison  in  all  of  his  actions  and  in  tne  fact  that  aii 
the  actions  taken  in  relation  to  the  insurance  contract  were  bene- 
ficial and  advantageous  to  the  school  district.  The  policy  of  the 
school  district  contracting  with  Fireman's  Fund  Insurance  Company 
had  been  determined  more  than  25  years  ago  when  Mr .  Levison  was 
neither  a  member  of  the  school  board  or  a  director  oi  Fireman  s 
Fund  Insurance  Company.  The  only  actions  taken  ^yohe  school  board 
after  Mr.  Levison  became  a  m.ember  of  the  school  board  and  the  board 
of  directors  of  Fireman's  Fund  were  the  purely  perfunctory  ones  ol ^ 
routine  renewals  and  an  extension  which  resulted  in  a  reduced  premum. 

In  most  of  the  cases  reviewed  which  have  been  set  forth 
above,  the  factual  situations  presented  were  those  of  devious _ schemes 
by  public  officers  to  secure  personal  benefit  from  public  contracts. 
As  I  have  already  pointed  out,  such  a  situation  is  entirely  aosent 
here.  Although  good  faith  and  benefit  to  the  public  body  have  been 
discounted  in  the  cases  cited,  still  I  feel  in  the  present  situation, 
involving  a  relatively  minor  and  routine  contract,  that  as  city 
Attorney  I  cannot  assume  the  judicial  task  of  determining,  and  there- 
fore advising  you,  that  the  course  of  conduct  of  Mr.  Levison  m  the 
instant  case  has  been  such  which  under  the  statutes  and  cases  set 
forth  above  constitutes  official  misconduct  on  his  part. 

I  am  mindful  of  a  recent  situation  v;here  the  determination 
of  the  Attorney  General  in  his  Opinion  No.  55-32  (26  Ops.  Atty.  Gen. 
p  111)  that  the  City  of  Modesto  could  not  enter  into  a  contract  lor 
the  purchase  of  supplies  with  a  member  of  the  Valley  Builders  Exchange, 
since  the  city  councilman  v;as  the  secretary  of  the  Exchange  and  as 
such  would  have  an  interest  in  the  contract,  was  not  followedin  rne 
court  test  in  the  Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Stanislaus,  in  the  case  of  City  of  Modesto,  a 
municipal  corporation.  Plaintiff,  vs.  Standard  Materials,  Inc.,  a 
corporation,  et  al..  Defendants,  No.  56571. (See  opinion  dated  March 
16,  1956)  In  that  latter  case,  vjhich  is,  of  course,  only  a  Superior 
Court  decision,  the  judge  nonetheless  concluded  that  the  interest^ 
which  the  Attorney  General  found  to  be  violative  of  Government  Coae 
Section  1090  and  the  provisions  of  the  Modesto  City  charter  was,  in 
the  opinion  of  the  trial  judge,  not  sufficient  to  oe  a  violation  oi 
the  statute  and  charter  provision. 
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The  other  question  raised  in  your  request  concerns  the 
subcontracts  for  binding  high  school  journals  entered  into  bet;i;een 
the  Cardosa  Bookbinding  Company  and  printing  firms  who  have  con- 
tracted viith  high  school  student  body  associations  to  print  said 
journals. 

It  is  my  opinion  that  the  transactions  between  the  student 
body  associations,  the  printing  firms  and  Cardosa  Bookbinding 
Company  violated  no  provisions  of  the  charter  or  statutes. 

It  is  clear  from  a  reading  of  Education  Code  Sections  I6l4l 
through  I6l45j  dealing  v/ith  student  organi2;ationSj  that  student  body 
associations  are  separate  entities  from  school  districts  and  boards 
of  education,  comparatively  free  to  function  and  conduct  activities 
on  behalf  of  the  students  and  subject  to  very  limited  control  by  the 
Board  of  Education. 

A  contract  entered  into  by  a  student  body  association  can 
by  no  means  be  construed  to  be  a  contract  by  the  Board  of  Education. 
See  17  Ops.  Atty.  Gen.  l8l. 

Kovjever,    assuming  for  the  purpose  of  discussion  that  a 
contract  made  by  a  student  body  association  v.dth  a  printing  flrra 
should  be  deemed  to  have  been  made  by  the  Board  of  Education  with 
the  printing  firm,  a  contract  betvieen  a  printing  firm  and  a  member 
of  the  Board  of  Education  in  the  bookbinding  business  to  bind  books 
printed  by  the  printing  firm  pursuant  to  a  contract  with  the  Board 
of  Education  would  not  be  a  contract  in  which  the  charter  or  stat- 
utes prohibit  interest  on  the  part  of  the  board  member. 

Escondido  Lbr.  etc. Co.  v.  Baldwin, 
2  Cal.  App.  606. 

By  way  of  suimnary  of  the  conclusions  set  forth  in  my  opinion, 
you  are  advised  as  follov/s  in  relation  to  the  questions  raised  in 
your  request: 

1.  As  to  the  matter  of  the  Fireman's  Fund  Insurance 
Company  contract,  for  the  reasons  hereinabove  set  forth  in  this  opin- 
ion, I,  as  City  Attorney,  cannot  assume  the  judicial  task  of  de- 
termining, and  therefore  advising  you,  that  the  course  of  conduct 

of  Mr.  Levison  in  the  instant  case  has  been  such  ;vhich  under  the 
statutes  and  cases  herein  set  forth  constitutes  official  misconduct 
on  his  part. 

2.  As  to  the  contract  betv;een  the  printing  firms  and  the 
Cardoza  Bookbinding  Company,  it  is  my  opinion  that  these  trans- 
actions violated  no  provisions  of  the  charter  or  statutes  and  that 
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there  was  no  official  misconduct  by  Mr.  Levison  in  connection  there- 
with. 


TO:  Mrs.  Marion  F.  Evers 

Member  of  the  Grand  Jury 
255  Chestnut  Street 
San  Francisco  11 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


Copies  to:  Mr.  Fred  Parr  Cox,  Foreman, 
and  to  all  members  of  the 
Grand  Jury 
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SUBJECT:   DOES  PHRASE  "DOCTOR  OP  MEDICINE"  IN  HEALTH 

SERVICE  SYSTEM'S  PLAN  I  INCLUDE  AN  OSTEOPATH 
AUTHORIZED  TO  PERFORM  SURGERY. 


Dear  Sir; 
follows : 


This  office  is  In  receipt  of  your  request  for  opinion  as 

REQUEST 


"A  subscriber  of  the  Health  Service  System  had  an 
emergency  operation  performed  by  a  Doctor  of  Osteo- 
pathy licensed  by  the  State  to  perform  surgery.   The 
Health  Service  Board  approved  this  claim  for  payment 
'by  Special  Board  Action'  from  the  'Service  Extension 
and  Reserve  Fund',  at  meeting  November  30,  1955,  under 
its  Rule  1 ,   which  was  judged  illegal  in  your  Opinion 
No.  1030  (12-21-55). 

"Health  Service  System  Plan  I,  Section  15,  provides: 

"'Except  as  hereinafter  limited  the  subscriber  shall 
be  provided  with  medical  attention  by  any  doctor  of 
medicine  of  his  choice,  .  .' 

"Charter  Section  172.1,  Subdivision  3(a)  1.,  provides: 

'".  .  .  subject  to  rules  and  regulations  of  the  board, 
every  member  shall  have  the  right  to  select,  of  his  own 
choice,  any  duly  licensed  physician,  surgeon,  person 
licensed  to  treat  human  diseases  without  the  use  of 
drugs,  dentist,  nurse,  pharmacist,  hospital  or  other 
agency  of  medical  care  as  herein  defined,  who  or  which 
will  render  the  required  services  pursuant  to  said 
rules  and  regulations,  and  the  board  shall  make  pro- 
vision for  the  exercise  of  such  choice;  and  is  hereby 
expressly  prohibited  from  entering  into  any  exclusive 
contract  for  the  rendering  of  said  services; ' 

"May  this  claim  be  legally  paid  by  the  System,  in 
view  of  the  limitation  for  'medical  attention  by  any 
doctor  of  medicine'  under  the  rules  and  regulations 
of  the  Health  Service  Board?" 

OPINION 

The  suffix  "M.D."  refers  to  the  "degree"  of  doctor  of 
medicine  granted  by  an  approved  medical  school.   An  osteopath  cannot 
use  this  suffix  unless  he  has  such  a  degree.   (B.  &  P.  Code  §2396; 
Allegretti  v.  Board  of  Osteopathic  Examiners,  1^5  A.C.A.  500) 
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This  does  not  mean  that  osteopathy  Is  not  a  field  of  "med- 
icine." See  Chapter  5  (§§2000-2497),  B.  &  P.  Code.   Thus  the  Board 
of  Osteopathic  Examiners,  exercising  the  functions  'granted  it  by  the 
Osteopathic  Act  (St.  1923,  p.  XXV;  Deering's  Gen.  Laws,  Act  5727), 
is  empowered  to  issue  a  "physician's  and  surgeon* s  certificate. 
(B.  &  P.  Code,  §§2005,  2135,  2491)   Such  certificate  authorizes  its 
holder  "to  practice  medicine"  (Oosterveen  v.  Board  of  Medical  Exam- 
iners, 112  C.A.  2d  201,  203),  more  specifically,  "to  use  drugs  or 
what  are  known  as  medical  preparations  in  or  upon  human  beings  and 
to  sever  or  penetrate  the  tissues  of  human  beings  and  to  use  any  and 
all  other  methods  in  the  treatment  of  diseases,  injuries,  deformities, 
or  other  physical  or  mental  conditions."   (B.  &  P.  Code  §2137)   A 
person  authorized  to  use  the  suffix  "M.D."  cannot  do  more.   The 
holder  of  a  physician's  and  surgeon's  certificate  may  use  the  words 
"doctor"  or  prefix  "Dr."   (B.  &  P.  Code  §§2l42,  2397,  2409) 
B.  &  P.  C6de   §2146  makes  clear  that  nothing  in  chapter  5,   Medicine, 
is  to  be  construed  "so  as  to  discriminate  against  any  particular 
school  of  medicine  or  surgery."  An  applicant  for  a  physician's 
and  surgeon's  certificate  must  have  completed  4,000  hours  of  pro- 
fessional medical  instruction  in  a  school  or  schools  approved  by 
either  the  Board  of  Medical  Examiners  or  the  Board  of  Osteopathic 
Examiners.   (B.  &  P.  Code,  §§2005,  2192)  The  members  of  each  board 
are  appointed  by  the  Governor.   (B.  &  P.  Code  §2100;  St.  1923,  p. 
XXV;  Deering's  Gen.   Laws,  Act  5727) 

An  osteopath  who  holds  a  physician's  and  surgeon's  cer- 
tificate is,  therefore,  a  doctor  of  medicine  although  he  cannot  use 
the  suffix  "M.D."  unless  he  has  complied  with  B.  &  P.  Code  §239d. 

The  Health  Service  Board  by  its  use  of  the  phrase  "any 
doctor  of  medicine"  in  Plan  I  did  not,  in  my  opinion,  intend  to 
restrict  members  in  their  selection  of  physicians  and  surgeons  to 
those  entitled  to  use  the  suffix  "M.D."  The  language  of  Charter 
§172.1,  subdiv.  3  (a)  1.,  which  you  quote  in  your  request  for 
opinion,  also  shows  that  it  was  not  contemplated  that  members  should 
be  so  restricted. 

You  are  therefore  advised  that  the  claim  may  be  legally 
paid. 

Respectfully  submitted, 

DION  R.  HOLM 
VJJB/GEB  City  Attorney 

To:   Harry  D.  Ross,  Controller 
109  City  Hall 
San  Francisco  2,  California 


OPINION  NO.  1118 
November  26,    1956 


SUBJECT:   METHOD  OP  VOTING- -HEALTH  SERVICE  SYSTEM  BOARD 

Dear  Sir: 

Your  request  for  opinion  on  the  above  subject  is  as  follows: 

REQUEST 

"The  Health  Service  Boards  at  its  regular  meeting  on 
October  27 ,    1956,  asked  that  I  write  you  requesting 
your  opinion  on  the  following  question: 

"When  Plan  I  medical  bills  are  submitted  to 
the  Health  Service  Board  for  approval,  and 
a  director  votes  'Aye  on  medically  approved 
bills  only',  is  such  qualification  proper  or 
must  he  vote  'Aye'  or  'No'  without  any  qual- 
ifications, as  the  medical  roll  may  or  may 
not  include  bills  which  are  not  medically 
approved  and  are  included  by  special  board 
action  only. " 

You  have  advised  me  that  (l)  by  "Aye  on  medically  approved 
bills  only,"  the  director  in  question  meant  to  vote  "Aye"  on  those 
bills  in  the  medical  roll  which  the  Medical  Director  had  approved, 
and  "No"  on  those  bills  which  the  Medical  Director  had  not  approved j 
(2)  only  one  medical  roll  is  prepared  each  month  which  combines 
bills  which  the  Medical  Director  has  approved  and  those  which  he  has 
not  approved;  (3)  the  medical  roll  does  not  show  which  bills  the 
Medical  Director  has  approved  and  which  ones  he  has  not  approved; 
(4)  the  Medical  Director  approves  only  bills  which  in  his  opinion 
may  properly  be  paid  in  conformance  with  Plan  I  and  lawful  revisions 
thereof;  (5)  an  unqualified  "No"  vote  may  result  in  failure  to  pay 
bills  which  are  admittedly  due  and  owing  as  well  as  those  the  pay- 
ment of  which  the  Medical  Director  believes  cannot  be  legally  paid 
under  Plan  I,  and  an  unqualified  "Aye"  vote  may  result  in  the  paym^ent 
of  bills  not  legally  payable  under  Plan  I  as  well  as  those  which 
are  admittedly  due  and  owing;  (6)  the  Board  has  included  amon|^ 
the  duties  of  the  Medical  Director  that  of  determining  in  the 
flrSt  instance  which  bills  are  legally  payable  under  Plan  I  and 
approving  only  such  bills;  and  (7)  the  Board  requires  that  the 
medical  roll  be  prepared  in  the  manner  described. 

_  OPINION 

The  Board  is  dealing  with  trust  funds.   It  is  each  member's 
responsibility  to  cast  his  vote  so  that  these  funds  will  be  expended 
only  in  conformance  with  Plan  I  and  lawful  revisions  thereof.   It 
would  be  a  breach  of  duty  for  a  member  to  cast  his  vote  otherwise 
because  he  would  then  be  voting  for  an  illegal  expenditure  of  such 
funds.   Because  of  the  way  in  which  the  medical  roll  is  required  to 
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be  submitted  (it  Includes  bills  approved  by  the  Medical  Director  as 
well  as  bills  not  approved  by  him),  the  only  way  in  which  a  member  . 
can  cast  his  vote,  without  on  the  one  hand  voting  for  an  illegal 
expenditure  of  trust  funds  and  on  the  other  voting  to  withhold  pay- 
ment of  bills  admittedly  due  and  owing,  is  by  qualifying  his  vote. 

You  are  therefore  advised  that,  in  my  opinion,  the  qual- 
ified form  of  vote,  "Aye  on  medically  approved  bills  only,"  is 
proper,  and  a  member  need  not  vote  "Aye"  or  "No"  without  qualifica- 
tion. 

It  occurs  that  the  Board  might  give  consideration  to  having 
two  medical  rolls  submitted,  one  consisting  of  bills  that  the 
Medical  Director  has  approved  for  payment,  the  other  consisting 
of  bills  which  he  has  declined  to  approve  for  payment. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


GEB/V/FB 


To:   Mr.  F.  J.  Collins,  Secretary 
Health  Service  System 
6l  Grove  Street 
San  Francisco  2,  California 


OPINION  NO.  1119 
November  26,  1956 


SUBJECT:   OPERATION  OP  NET/f  ZONING  LAW  AS  CHANGING 
USE  CLASSIFICATION  OP  PROPERTY 

Dear  Sirs 

You  have  requested  an  opinion  from  me  as  follows: 

REQUEST 

"At  the  present  time  the  Public  Buildings,  Lands  and 
City  Planning  Committee  is  considering  a  proposed  zoning 
ordinance  which  has  been  prepared  by  the  City  Planning 
Commission  and  referred  to  the  Board  of  Supervisors  for 
its  approval. 

"Pursuant  to  the  provisions  of  Section  5  thereof, 
there  is  incorporated  into  the  ordinance  the  'Zoning  Map 
of  the  City  and  County  of  San  Francisco'  consisting  of  a 
series  of  sectional  maps  numbers  from  1  to  13*  wherein  is 
set  forth  the  use  classification  of  each  parcel  of  land 
within  the  City  and  County  of  San  Francisco, 

"It  has  been  reported  to  the  Committee,  both  by  letters 
and  verbal  presentation,  that  the  City  Planning  Commission 
in  preparing  these  maps  has  purported  to  change  the  use 
classification  of  a  number  of  lots,  which  change  is  now 
being  opposed  by  the  property  owner. 

"In  view  of  this  condition,  I  have  been  directed  by 
the  Public  Buildings,  Lands  and  City  Planning  Committee 
to  request  that  you  furnish  it  with  your  legal  opinion  as 
to  the  legality  and  right  of  the  City  Planning  Commission 
to  recommend  and  the  Board  of  Supervisors  to  change  the 
use  classification  of  property  throughout  the  City  and 
County  by  the  expediency  of  enacting  a  new  zoning  ordinance." 

OPINION 
Your  request  necessarily  contains  two  distinct  questions. 

1.  The  legality  and  the  right  of  the  City  Planning  Commis- 
sion to  recommend  a  comprehensive  zoning  ordinance  to  the  Board  of 
Supervisors. 

2.  The  legality  and  right  of  the  Board  of  Supervisors  to 
adopt  the  proposed  ordinance  and  by  its  adoption  reclassify  all  of 
the  real  property  in  the  City  and  County  of  San  Francisco. 
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1,  The  Charter  of  the  City  and  County  of  San  Francisco 
places  in  the  hands  of  the  Department  of  City  Planning  the  responsi- 
bility of  establishing  the  necessary  use  districts  and  land  use  and 
occupancy  within  the  borders  of  the  City  and  County.   It  further 
provides  that  no  ordinance  may  be  considered  by  the  Board  of  Super- 
visors unless  first  referred  to  the  City  Planning  Commission  where 
the  ordinance  deals  with  the  classification,  regulation  or  control  of 
height,  area,  bulk,  location  or  use  of  any  building  or  buildings  or 
premise  or  premises  and  classifying  any  property  into  any  district  or 
zone  for  such  purposes. 

In  addition  to  the  above  the  Charter  specifically  provides 
for  a  different  method  of  appeal  on  zoning  matters  after  the  adoption 
of  a  comprehensive  zoning  ordinance  by  the  Board  of  Supervisors 
(Section  11? )•   Thus  the  Charter  recognizes  and  places  upon  the  City 
Planning  Commission  the  responsibility  in  the  regular  course  of  its 
business  to  prepare  a  comprehensive  zoning  ordinance  for  submission 
to  the  Board  of  Supervisors. 

2.  Turning  to  the  second  question  as  to  the  authority  of 
the  Board  of  Supervisors  to  change  the  use  classification  of  property 
throughout  the  City  through  the  enactment  of  a  comprehensive  zoning 
ordinance,  I  wish  to  advise  you  in  the  exercise  of  its  police  power 
the  Board  of  Supervisors  has  this  authority. 

Section  5  of  the  proposed  comprehensive  zoning  ordinances 
presently  being  considered  by  the  Public  Buildings,  Lands  and  City 
Planning  Committee  of  the  Board  of  Supervisors  incorporates  and  makes 
a  part  of  this  ordinance  the  zoning  maps  which  cover  the  entire  City, 
and  which  place  every  parcel  of  land  within  the  City  in  one  of  the 
twelve  classifications  of  uses  set  up  by  the  ordinance.   The  effect 
of  the  adoption  of  this  comprehensive  zoning  ordinance  will  be  to 
reclassify  all  property  in  San  Francisco  into  the  use  set  forth  on  the 
maps  as  interpreted  by  the  language  contained  v/ithln  the  ordinance 
itself. 

Since  the  ordinance  will  classify  all  property  in  San 
Francisco  in  accordance  with  the  maps,  your  next  inquiry  is  directed 
to  the  validity  of  the  Board  of  Supervisors  enacting  such  an  ordinance. 
The  question  of  the  right  of  the  legislative  body  to  use  its  police 
power  and  adopt  a  comprehensive  zoning  ordinance  has  been  upheld  in 
almost  every  leading  jurisdiction  in  the  United  States.   Most  states 
when  presented  with  the  question  of  the  legality  of  the  comprehensive 
zoning  ordinance  use  language  siitiilar  to  that  found  in  Miller  v.  Board 
of  Public  Works,  195  Cal.  i|.77>  at  page  l\.Q6,      Here  the  Supreme  Court  in 
answering  a  similar  question  to  that  proposed  by  your  Board  stated: 

"So  thoroughly  has  the  value  of  zoning  been  demon- 
strated that  no  longer  is  the  constitutionality  of  the 
principle  open  to  question  ..." 
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In  the  following  year,  the  California  Supreme  Court  in  an  opinion 
dealing  with  the  City  and  County  of  San  Francisco  in  the  matter  of 
zoning  stated  in  Fourcade  v.  City  and  County  of  San  Francisco,  196 
Cal.  655*  at  page  66l|,  the  following: 

"The  power  of  a  municipality  to  establish  and  maintain 
residential  and  quasi-residential  districts  and  to  exclude 
therefrom  all  nonconforming  and  conflicting  uses  is  now 
established  in  this  state." 

Again  the  California  Supreme  Court  had  occasion  to  pass  on  the  point 
Involved  here  in  Zahn  v.  Board  of  Public  Works,  195  Cal.  i|97>  at  page 
512,  and  stated  the  following: 

"The  fact  that  the  inclusion  of  the  petitioners' 
property  in  zone  'B'  rather  than  in  zone  'C  depreciates 
its  value  is  not  of  controlling  significance.   Every 
exercise  of  the  police  power  is  apt  to  affect  adversely 
the  property  interest  of  somebody.   (Spector  v.  Building 
Inspector  of  Milton  (Mass.),  11^5  N.E.  2557~267. )"" 

The  Supreme  Court  in  Miller  v.  Board  of  Public  Works,  supra, 
at  page  ij.88,  in  reviewing  the  question  of  comprehensive  zoning  and 
authority  of  the  legislative  body  to  enact  ordinances  on  the  subject, 
stated: 

"It  may  be  taken  as  now  well  settled  that  courts  are 
required  in  considering  the  validity  of  zoning  ordinances 
to  determine,  in  addition  to  the  need  thereof,  whether  or 
not  they  are  arbitrary  and  discriminatory  in  their  concep- 
tion and  application  and  whether  they  have  any  reasonable 
tendency  to  promote  the  public  morals,  health,  safety,  or 
general  welfare  and  prosperity  of  a  community." 

The  authorities  quoted  above  fully  substantiate  the  position 
that  the  legislative  body,  which  in  this  case  is  the  Board  of  Super- 
visors, in  the  exercise  of  its  police  power  may  adopt  a  comprehensive 
zoning  ordinance  providing  that  it  is  neither  discriminatory  nor 
arbitrary. 

I  have  assumed  throughout  this  opinion  that  the  proposed 
comprehensive  zoning  ordinance  presently  before  the  Public  Buildings, 
Lands  and  City  Planning  Committee  of  the  Board  of  Supervisors  is  the 
one  to  which  inquiry  has  been  made  and  I  have  reviewed  its  provisions 
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and  find  that  it  in  no  way  arbitrarily  or  indiscriminately  takes  any 
of  the  rights  of  the  property  owners  concerned. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


BJ^vJ/WPB 


TO:   John  R.  McGrath,  Clerk  of 
the  Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 


OPINION   WO.    1120 
November   2?,    1956 


SUBJECT:       IS  BUILDING    3-STORY  BUILDING    OR    2-STORY  A1\D   MEZZANIlffi    - 
1638  MARKET   STREET,    kl   PAGE  STREET -ROSE   STREET? 


Dear  Sir: 
follows: 


You  have  requested   an   opinion  of  the  City  Attorney  as 


R   E  Q,  U  E  S   T 


"On   July  6,    195^*    at  a  public  hearing   conducted  by 
the  Director   of   Public  Works   for   the   purpose   of    condemning 
a  portion   of  a  building  known   as   I638  Market  Street  and 
Ij.7   Page   Street,    a  portion   of  vjhich  also  fronts   on  Rose 
Street,    the    interpretation   of   the  Department   of  Public 
VJorks  was   challenged  by   counsel  for  the   owner   of   the    occu- 
pancy which  is   considered   in  violation   of   the  building  code 
and   State   Law,    Title    19. 

"The   occupancy    in   question,    a  private   academic    school, 
is  being  conducted   on  what  we   consider   the    second  floor   of 
a  3~story  Type   3  building  and   lacking   the   necessary  fire 
protection   required  by   the  building  codes. 

"It   is   the   contention    of   the   occupant   of   these  prem- 
ises that  what   is   considered    the   third    story  by   this   de- 
partment   is   in    fact   a  mezzanine   floor,    and    therefore   the 
structure    in   question    is   only  a  2-story   and   mezzanine 
building. 

"The  building   in   question   occupies   a  ground   floor   of 
6,000   square   feet,    and   fronts   on  Rose  Street,    running 
through  to  Page   Street.      On   the  Rose   Street  front,    desig- 
nated  as   1638  Market   Street,    the   building   is   two  full   stories 
in  height.      On   the  Page   Street  front   the    structure    is   three 
full  stories   in   height,    the   top   floor    section  being  50'    x 
[|.0'+  in   exterior   dimensions,    arid    occupies   an   approximate 
area      of   2000    square   feet.      The    third   floor   of  the  portion 
facing   Page   Street   is    in   the    same    or  approximately   the    same 
horizontal  plane   as    the   ceiling  of   the    second    story   facing 
Rose  Street. 

"The    structure   has   a   trussed   gable  roof   on  both  the 
lower   and   upper   sections. 

"It   is   the   contention   of   the   occupant    of   the   premises 
that  because   the   floor   of   the    portion    fronting  Page  Street 
is  below   the    gable   roof   of   the    second    story    section   that   it 
constitutes  a  mezzanine  floor,    and    therefore   the    structure 
must  be   considered   as  a  2-story  and  mezzanine  building. 
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"Your   opinion   is  therefore  requested   on   the    following: 

"Does   the   portion   of   this    structure   fronting  on  Page 
Street  constitute   a  third    story  because   it   is   a   full   story 
in  height,    the  floor   of  which   is   in   the    same   or   approx- 
imately  the   same   plane   of   the    ceiling  of  the    second    story, 
or   is  the   floor   to  be   considered   a  mezzanine  floor? 

"A    sketch   showing  the   general  condition   and   dimen- 
sions  is   enclosed   for  youc    information." 

OPINION 

A  mezzanine   or  mezzanine   floor   as   defined   in  the  San  Fran- 
cisco Building  Code,    Section  202,    before   amended,    is   as   follows: 

"Mezzanine    or  mezzanine    floor.     An   intermediate   floor 
placed   in   any   story  or  room.     When   the   total   area   of    such 
mezzanine  floor   exceeds   33-1/3  per   cent   of   the    total  floor 
area   in   that   room,    it    shall  be   considered   as   constituting 
an   additional   story.      The   clear  height   above    or   below  a 
mezzanine  floor  construction    shall  be  not   less  than   seven 
feet." 

As  amended    it   reads   as  follows: 

"Mezzanine   or  mezzanine    floor.     An   intermediate   floor 
placed    in   any   story   or   room.      When    the    total   area   of    such 
mezzanine   floor   exceeds  33-1/3   per   cent   of   the   total  floor 
area   of   the    story,    it    shall  be    considered   as   constituting 
an   additional    story." 

A  mezzanine   or  mezzanine   floor,    as  defined   by   the   California 
Administrative  Code,    Title   19,    Public   Safety,    "is  an    intermediate 
floor  placed   in  any   story   or   rooji." 

The  word  "intermediate"    as   defined  by  Webster' s   Inter- 
national Dictionary,    Second   Edition,   Unabridged,    is: 

"Lying   or  being   in    the  middle   place   or   degree,    betv;een 
extremes   or   limits;    coming   or  done  between;    intervening; 
[  interjacent;    as,    an    intermediate    space,    colors." 

The    word   "floor"    as  defined  by  Webster's   International  Dic- 
tionary,   Second  Edition,   Unabridged,    is: 

"The   bottom  or   lower   part   of   any  room;    the   part   of  a  room 
upon  which  one    stands." 
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The   word  "story"    is  defined    in   the   San  Francisco  Eullding 
Code,    Section   202,    as  follows: 

"That  part   of   a  building   or   other    structure   included 
between   the    top   of  any  floor   and    the    top   of      the   floor 
next   above,    except    that   the   topmost    story    shall  be   that 
portion   of   a  building   or    other    structure    included  between 
the   top   of   the   floor  and   the   ceiling  above." 

The    sketch  of   the    structure   which  was   included   in  your  re- 
quest  indicates   that   the  area   in   question   is  not    lying   or  being   in 
the  middle   place    or   degree   of   any  room  or   story.      The   area   extends 
above   the    ceiling   of   the    second    story  by  a  height   of   9' 6"    at  the 
outer   extremities   on   both  sides  and    16'    above   the   ceiling  of    the 
second    story   at  the   center  point  where    the    slanted  roof   is    joined. 
The    only  portion   of   the    area  which  is  within   the    second    story   is   the 
floor  which  is   one    foot   below   the    ceiling   of   the   reraaining   two-thirds 
area   of    the    second    floor   or    story. 

From  the   above  analysis,    it    is  x.iy   opinion    that   the    area   in 
question   does  not  meet   the   requirerrBnts   of  a  mej'.zanine   or  mezzanine 
floor.      The   area   is  between   the   top   of  the    second   floor   and    the    ceil- 
ing above   and    is    therefore   a   third   floor   of   the    structure.      The    fact 
that   the   area  extends   one   foot   into  the    second    story    is  not    suffi- 
cient  evidence   to  support   the    conclusion   that   it  constitutes   a  mezza- 
nine   or  mezzanine   floor    (Eiber  v.    O'Brien,    139  Cal.App.    353)  • 

Respectfully   submitted, 


DION  R.    HOm 
City  Attorney 


prk/geb 


I 


To:      Director   of   Public  lAforks 
260  City  Hall 
San  Francisco   2,   California 


OPINION  NO.  1121 
November  27,  1956 


I 


SUBJECT:   PROPOSED  AMENDMENT  TO  SECTION  336  OF  FIRE  CODE 

TO  ALLOW  GASOLINE  SUPPLY  STATIONS  TO  PERFORM 

ADDITIONAL  SERVICES  ON  AUTOMOBILES.  LEGISLATIVE 
REFERRAL  TO  PLANNING  COMMISSION. 


Gentlemen: 

I  have  your  request  for  an  opinion  as  follows: 

REQUEST 

"I  have  been  directed  by  the  Committee  on 
Police  to  request  an  opinion  from  you  relative 
to  the  attached  proposed  amendment  to  Section 
336  of  the  Fire  Code,  as  follov/s: 

"Are  the  proposed  changes  contained  in  Pile 
14097  in  conflict  with  the  Fire  Code? 

"What  chapter  of  the  Municipal  Code  should 
be  amended  to  effect  said  changes  pro- 
posed in  the  attached  file?" 

OPINION 

The  legislation  attached  to  your  letter  proposes  to  allow 
gasoline  supply  stations  to  perform  additional  work  in  the  ser- 
vicing of  automobiles,  such  as  removal  and  installation  of  brake 
shoes,  distributors,  carbureters,  fuel  pumps  and  other  services 
not  presently  permitted  under  the  provisions  of  Section  336  of  the 
Fire  Code. 

This  change  in  law  would  be  properly  effected  by  an  amend- 
ment to  Section  336,  Article  10,  Chapter  IV  of  Part  II  of  the 
Municipal  Code  (Fire  Code)  and  if  the  amendment  is  adopted  there 
will  be  no  conflict  with  other  provisions  of  the  Code. 

Your  attention  is  directed  to  the  provisions  of  Section  117 
of  the  Charter  which  require  legislative  referral  of  such  an  ordi- 
nance to  the  Planning  Commission  for  report  and  recommendation  and 
which  prescribe  the  legislative  vote  for  passage  in  the  event  of 
disapproval  of  such  ordinance  by  the  Commission, 

Respectfully  submitted, 

TJB/WFB  DION  R.  HOLM 

City  Attorney 
To:  Board  of  Supervisors 

235  City  Hall,  San  Francisco 
Attn:  Mr.  John  R.  McGrath 
Clerk  of  the  Board 


OPINION  NO,  1122 
November  28,  1956 

SUBJECT:   DEPARTMENT  OF  PUBLIC  HEALTH,  LIAEILlTY  FOR 
ALLOVvING  PSYCHIATRIC  C^.S.^S  OFF  PREMISES  FOR 
THERAPEUTIC  PURPOSES;   LIAEILITZ  TO  VOLUl^TEER 
AGENCIES  ASSISTING  IN  SUCH  PROGRAM. 

Dear  Sir: 

You  have  requested  my  opinion  on  following  questions: 

RE  (^  U  E  S  T 

1,  "May  I  request  information  concerning  the 
liability  of  the  Department  of  Public  Health  and 
San  Francisco  Hospital  for  patients  under  our  care 
and  control  in  the  case  of  accident,  relapse,  or  the 
patient  leaving  against  medical  advice  or  without 
leave," 

2,  "Furthermore,  may  vxe  request  information 
concerning  our  liability  affecting  patients  who  are 
receiving  services  from  voluntary  agencies  who  might 
be  assisting  us  m  this  prcrram,  and  also  whether  or 
not  volunteers  working  with  us  outside  the  institu- 
tions would  be  covered  by  our  industrial  accident 
provisions  in  the  same  way  the  volunteers  working 
within  the  institutions  are  now  covered," 

OPINION 

As  to  question  No,  1  and  the  first  part  of  question  I^o,  2, 
when  the  City  and  County  undertakes  the  care  of  the  mentally  ill  at 
San  Francisco  Hospital,  it  is  acting  in  a  governmental  capacity  and 
cannot  be  held  liable  to  patients  (or  others)  for  the  torts  of  those 
employees  of  the  hospital,  or  of  voluntary  agencies  or  volunteers 
assisting  the  hospital.    In  my  opinion,  the  City  and  County  would 
not  be  liable  for  an  accident  to  a  patient  caused  by  the  act  or 
omission  of  one  of  those  employees  or  of  one  of  the  volunteers  or  a 
member  of  a  volunteer  agency  assisting  the  hospital;   nor  would  it 
be  liable  to  the  patient  because  of  his  relapse  or  because  he  left 
the  hospital  without  leave  or  against  medical  advice.   An  employe© 
of  the  hospital,  as  distinguished  from  the  City  and  County  of 
San  Francisco,  can,  however,  be  held  liable  to  a  patient  upon  whom 
he  negligently  or  intentionally  inflicts  harm. 

As  to  the  last  part  of  question  No,  2,  Section  1^0  sub- 
division (k),  section  i|.,  of  the  San  Francisco  Health  Code  provides 
that  any  authorized  volunteer  assigned  by  the  Superintendent  of  the 
SanFranciscoHbspital  to  assistln  the  care  and  treatmentof  patients  in 
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said  institution,  who  is  judged  by  the  Retirement  Board  to  have 
suffered  injury  while  actually  serving  as  a  volunteer  at  said 
institution,  may  receive  medical  or  hospital  care  at  San  Francisco 
Hospital  if  hospitalization  is  reasonably  required  to  relieve  or 
care  for  the  effects  of  such  injury,    in  the  present  instance,  if 
the  volunteer  met  the  requirements  of  Section  ij.,  that  is,  was  an 
authorized  volunteer  assigned  by  the  Superintendent  and  assisting 
in  the  care  and  treatment  of  patients,  he  would  come  within  that 
provision  and  therefore  would,  in  my  opinion,  be  covered  by  it. 
There  is  nothing  in  the  section  that  specifies  that  the  volunteer 
must  be  in  the  institution  at  the  time  of  receiving  the  injury. 

You  are  advised  accordingly. 


Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:   ELLIS  D.  SOX,  ^^D. 

Director  of  Public  Health 

101  Grove  Street 

San  Francisco  2,  California 


cc:   T.  E.  \LPER\,  M.d. 

Superintendent,  San  i^rancisco 

Hospital 
22d  and  Potrero  Streets 
San  Francisco  10,  California 


f 


I 


OPINION  NO.  1123 
November  28,  1956 


SUBJECT:   USE  OP  MONEY  FROM  PARI-MUTUEL  FUND  TO 

REHABILITATE  PALACE  OP  PINE  ARTS,  USING 
A  PORTION  THEREOF  FOR  A  HALL  OP  FLOWERS. 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows :  • 

REQUEST 

"I  have  been  directed  by  the  Committee  of  Edu- 
cation, Parks  and  Recreation  to  ascertain  from  you 
if  it  is  possible  to  use  the  money  from  pari-mutuel 
fund  which  is  now  accumulated  under  the  jurisdiction 
of  the  Chief  Administrative  Officer  and  has  been 
either  unofficially  or  officially  designated  for 
use  of  the  Hall  of  Flowers,  to  rehabilitate  or  start 
rehabilitation  of  the  Palace  of  Pine  Arts,  with  the 
purpose  of  using  all  or  a  portion  of  the  space  for 
a  Hall  of  Flowers. 

"If  it  is  possible  to  use  the  funds  in  such 
manner,  what  would  be  the  effect  if  later  the  State 
transferred  jurisdiction  of  the  Palace  of  Pine  Arts 
to  the  State  Park  System?" 

OPINION 

The  money  in  the  pari-mutuel  fund  held  by  the  Chief  Adminis- 
trative Officer  for  the  Hall  of  Flowers  has  been  appropriated  by  the 
State  of  California,  pursuant  to  Agricultural  Code  §92  and  Business 
and  Professions  Code  §19622.   The  latter  section  specifically  states 
that  the  purpose  is  for  "holding  a  permanent  exposition  and  exhibition 
of  all  citrus  products  and  of  all  the  industrial  enterprises,  re- 
sources and  products  of  every  kind  and  nature  in  the  State  of  Cal- 
ifornia with  a  view  of  improving,  exploiting  and  stimulating  such 
industries,  resources  and  products." 

If  the  Palace  of  Pine  Arts  Building  is  to  be  used,  in  whole 
or  in  part,  for  a  Hall  of  Flowers  (County  Pair  Building),  then  it 
appears  that  the  money  in  the  pari-mutuel  fund  could  be  used  for 
this  purpose.   However,  the  Board  of  Supervisors  of  San  Francisco 
has  declared  by  ordinance  (Ordinance  No.  6128,  June  28,  1950)  and  by 
resolution  (Resolution  No.  10177,  August,  1950)  that  the  site  of  the 
Hall  of  Flov;er3  shall  be  in  Golden  Gate  Park.   The  Recreation  and 
Park  Commission  by  resolution   (Resolutions  Nos.  1764  and  1764A, 
January,  1955)  has  determined  that  the  site  in  Golden  Gate  Park  of 
the  Hall  of  Flowers  is  to  be  near  the  Strybing  Arboretum. 

To  use  the  money  presently  in  the  fund  for  the  rehabilitation. 
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or  to  start  the  rehabilitation  of  the  Palace  of  Fine  Arts,  it  would 
be  necessary,  first,  to  rescind  the  action  heretofore  taken  by  the 
Board  of  Supervisors,  as  well  as  that  by  the  Recreation  and  Park 
Commission  whose  public  declarations  have  been  that  a  building  will 
be  erected  for  this  purpose  in  Golden  Gate  Park. 

Answering  your  second  question,  the  title  to  the  property 
is  in  the  City  and  County  of  San  Francisco,  The  State  of  California 
does  not  have  jurisdiction  over  it. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

ACS  /GE3 


To:   Board  of  Supervisors 
235  City  Hall 
San  Francisco  2,  California 

Attn:   John  R.  McGrath,  Clerk 


I 


OPINION   NO.    1121^. 
November  29,    1956 


SUBJECT: 


HEALTH   SERVICE  BOARD    -  NECESSITY   OP  REFERRAL   OP  AMENDMENTS 
TO   PLAN    I  TO  RETIREMEOT  BOARD  FOR   APPROVAL. 


Dear  Sir: 


I  have   yoar  request  for    opinion  as  follows: 

REQUEST 

"Attached   is  a   schedule   of  certain  amendments  voted 
by  the  Health  Service  Board,    as  recorded   in   their  Minutes. 
VJe  are    informed  by   the  Retirement   System,    in   letter  dated 
September  5»    1956,    that  these  amendments  have  not  been 
referred   to   the  Retirement  Board   for   approval. 

"Please  express  your   opinion  as   to  whether   these 
amendments   to  Plan   I   have    legal  force   and    effect  without 
approval   of   the  Retirement  Board." 

The    schedule  you  attach  reads: 

"HEALTH  SERVICE 

"Amendments  to   Plan  I  voted   by   the  Health  Service  Board, 
showing  date  and   page    of  Minutes  where   they  are  recorded. 
Not  referred   to  the  Retirement  Board   for  approval  as  at 
September  5,    1956. 

"1.      11-30-55     Under    'AUXILIi^.RY  HOSPITAL  SERVICES'    delete 
page   16        'x-ray  to  ^v35,    laboratory   to  ;ii)20.    Physio- 
therapy to  !ivlO'    so  that   it  reads,    'Up   to 
.^iSO.OO   total  in   any   12-month  period,    limited 
as  follows:     Anesthetist  and  Pathologist  fees 
at  fee    schedule.' 

"2.      6-28-56       DEPENDENTS 

Page  21        'Director  Byrne  moved  that  the  dependents, 

(Spouse,   minor  children)    of   employee  members 
in   Plan   I  get   the    same  medical  coverage   as   the 
employee  members.'      Passed   7   to   1. 

"3.      7-16-56       DEPENDENTS    -   1-year   limitation   deleted 

Page   6  '...carried  unanimously,    that  Section   2[j.  of 

the  Rules  and  Regulations   of   the  Health 
Service  System  be   deleted.' 
Which  was  as  follows: 

'SECTION   2k   -   LIMITATION   OP   SERVICES    - 
DEPENDENTS  AND    H-jDEPElIDENI   BENEFICIARIES. 
Services  to  be  given  dependents   and    inde- 
pendent beneficiaries   other   than  Retired 
Employees    shall  be    limited   to   one  year  for 


\ 
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any  one    condition,    illness   or   injury  from 
date   of  the   original  diagnosis   of   said 
condition.      Service  rendered    since   the  be- 
ginning  of  the  System   shall  be   included   in 
computing  the   limitations.      Retired   employee 
members  who   continue    as   subscribers   to  the 
System   shall  have   the    same   rights   to   service 
as  members. ' 

"I4..      7-16-56       DEPENDENTS    -  Hospitalization   for  pre-existing 
conditions 

'...carried  unanimously,    that  Section   29, 
subdivision   6,    be   deleted.' 
Which  was  as  follows: 

'SECTION  29    -  HOSPITALIZATION  NOT    PROVIDED 
The   Health  Service  System   shall  not   provide 
hospitalization   for   the  following:    ... 

•6)      Condition   of  dependent  members 

existent   prior  to  membership   in   the 
Health  Service   System;...'" 

OPINION 

Your   inquiry   involves   subdivision   3(a)    of  Charter   §172.1 
relative   to  the  Health  Service  Board's   adoption   of  plans   for   rendering 
medical    care   to  members  of   the    system  or   indemnifying   them   against   the 
cost   of   such  care.      Subparagraph  l\.  thereof  deals  with  revisions   in 
plans.      The  first   sentence   of   subparagraph  Ij.  reads: 

"In   January   of   each  year,    at   public  hearings,    the 
health   service  board    shall  review  and   determine    the  ade- 
quacy of  medical   care   provided   for  members   of   the    system 
and    the    adequacy   of  fee    schedules  and   the  conipensation  paid 
for   all   services  rendered   and   it  may  make    such  revisions 
therein  as   it  deems   equitable." 

The  amendments  in  question  were  adopted  on  November  30,  1955* 
June  28,  1956,  and  July  16,  1956,  without  reference  to  the  public  hear- 
ings held  in   January,    1955,    and   January,    1956. 

The    second    sentence   of   subparagraph  l\.  reads   in  part: 

"Any    such  determination   or  revision    shall  be    subject   to  re- 
view by   the  retirement  board   upon   an  appeal  taken  within 
thirty   (30)    days  thereafter  by   a  written  petition  filed  with 
the  retirement  board   and    signed  by  not    less   than   fifteen  per 
cent    {1^%)    of   the   members   of   the    system.    .    .    ." 
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For  this  right   of  appeal   to  be  a  right  of  any   substance, 
members  who  might   contemplate   appealing  from  a  revision  must  first 
have  notice    of   the  revision.      Subparagraph  1+  constitutes  notice   that 
the   plan  may  be   revised  following  the   public   hearings  held    in   Janu- 
ary.     If   the   board,    on   the    spur   of    the   moment   and   without   reference 
to   the   January   hearings,    could   revise   its  plan  at   any  meeting,    whether 
in   June,    July,    November  or  at   any  other   time,   members  who  might   desire 
to  appeal  would    likely  find   their   time   for   appeal  had  expired  before 
they   had   any  knowledge   of   the  board's  revision.      Section   172.1  does 
not  intend    such  a  result.      Nor  does   it   contemplate   that  members   of   the 
system  must   attend    every  board  meeting   or  promptly   scan   the   board's 
minutes  in    order   to  protect  their   right   of   appeal.      It   indicates,    on 
the   contrary,    that   that  right    is  protected  by   the    requirement   that 
revisions  be  made   following  public   hearings  thereon   held    in   January. 

The   amendments   in  question  were  made  many  months  after 
January.      The  manner   of   their   adoption   is   destructive    of  the  right   of 
appeal  and  contrary   to   the    intent   of    subparagraph  I4..      The   circum- 
stances of   their  adoption   are  not   comparable    to  those   of   the  March  30, 
195i|,    revision    of   Plan   I  which  went    into   effect  August   1,    19Sk*      The 
circ\»istances  there  were: 

A    committee    of    the  Health  Service  Board  worked   on   the  revi- 
sion  of  Plan  I    for    several  months   in   the   latter  part   of   1953 •     During 
this   time  meetings  with  representatives   of  various   city   employee 
groups  were   held.      In   January,    19514-,    public   hearings  were   held.    Notice 
thereof  was  mailed   to  all  members.      The   notice  referred   in    some   detail 
to  the  proposed   changes   in  Plan   I,    stated    that   information   concerning 
deliberations  with  the   San  Francisco  Medical  Society  would   be   an- 
nounced at  the  hearings,    and   invited   all  members   to  attend.      Following 
these  hearings,    further  public  hearings  v/ere  held   on  the   matter.      In 
March,    195^,    the  board  resolved    to  poll  the  membership   concerning   the 
form   of  revision   to  be   adopted.      On  March  Z3,    1954*    ^  poll  was   taken 
by  mail  with  the  result     that  Proposal  A  won   the  most   votes.     As  a 
result   of   this   poll,    Proposal  A  was,    on  March  30,    195^1,    adopted  by  the 
board.      Proposal  A  was   then    submitted    to  the    Retirement  Board   for  its 
approval.      The  Retirement  Board,    on  May  26,    195^1-,    approved   Proposal  A. 
This   is  the   Plan   I  which  went   into  effect  August   1,    195^* 

In   Opinion  No.    882,    Septerriber   2[|.,    195i+,    It  was   held    that 
that  procedure  was  in    substantial  compliance  with  the  provisions   of 
§172.1,    particularly   subparagraphs   3  and   I|.  of    subdivision   3{^) 
thereof. 

The  procedure  for  the  adoption  of  the  amendments  here  in 
question  bears  no  resemblance  to  the  procedure  there  followed  and, 
in  my  opinion,    does  not    substantially  comply  with  the   Charter 
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requirements.      These   amendments   therefore   do   not   have    legal  force  and 
effect. 


You  are  advised   accordingly. 


GEBAfPB 


TO:      i^.    HARRY  D.   ROSS 
Controller 
109  City  Hall 
San  Francisco   2 


Respectfully   submitted, 


DION  R.    HOLM 
City  Attorney 


cc:      HEALTH  SERVICE  BOARD 
61  Grove   Street 
San  Francisco  2 


OPINION  NO.  1125^ 
November  29,  1956 


SUBJECT:   CORONER;  DUTY  TO  DELIVER  BODY 
TO  PUBLIC  ADMINISTRATOR. 

Dear  Sir: 

Your  request  for  an  opinion  reads  as  follows: 

REQ.UEST 

"It  has  been  my  practice  at  the  Coroner's  office 
to  allow  the  nearest  next-of-kin  to  make  funeral  arrange- 
ments for  deceased  family  members,  as  is  provided  in 
Section  7102  and  7100  of  the  Health  and  Safety  Code. 

"Moreover,  when  an  executor  is  named  in  a  will, 
or  when  a  public  administrator  is  handling  the  estate 
because  the  nearest  next-of-kin  is  out  of  the  state,  we 
nonetheless  allow  the  next-of-kin  to  make  funeral  arrange- 
ments despite  that  the  executor  or  administrator  is  paying 
the  bills.   This  I  believe  is  correct  in  the  light  of  the 
above  sections  mentioned,  plus  Section  7101  of  the  Health 
and  Safety  Code,  which  latter  directs  that  if  the  cost  of 
funeral  arrangements  (presumably  by  the  next-of-kin)  is 
disproportionate,  the  burden  of  proof  of  this  lies  with 
the  executor  or  administrator.   Also,  in  your  opinion  of 
August  8,  1949,  to  the  Health  Department,  'Unclaimed  Bodies, 

Right  to  Control  Disposition  '  you  would  seem  to  bear 

out  the  propriety  of  letting  families  direct  the  funeral 
as  shown  in  your  answer  to  questions  3  and  4  of  the  Health 
Department  request.   In  this  opinion  you  state,  'Executors 
and  administrators  are  not  given  any  right  to  control  dis- 
position of  remains. . . . ' 

"Enclosed  you  will  find  two  Superior  Court  orders 
directing  a  public  administrator,  among  other  things,  'to 
take  charge  of  the  funeral  of  decedent .  '   In  each  case 
these  demands  were  represented  as  being  issued  within  24 
hours  of  time  of  death  and  while  we  were  yet  waiting  for 
replies  from  nearest  next-of-kin  as  to  their  wishes  for 
funeral  arrangements.   The  administrator  in  question 
requested  release  of  the  bodies  to  him  for  delivery  to 
the  mortician  of  his  own  choice,  rather  than  wait  for 
the  family's  choice.   My  reluctance  to  allow  delivery 
was  that  I  felt  there  was  a  legal  obligation  to  allow 
reasonable  time  for  the  next-of-kin  to  reply  and  sec- 
;        ondly,  a  feeling  of  moral  obligation  to  allow  the  family 
I  to  direct  the  funeral  with  regard  religious  beliefs  of 

the  deceased  or  the  person  having  the  right  to  the  remains 
I        These  would  involve  matters  of  embalming,  place  of  burial, 
type  and  place  of  religious  service,  cremation,  etc. 
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"Can  you  advise  on  whether  the  enclosed  court 
order  is  to  be  Interpreted  to  mean  that  I  am  to 
.  deliver  the  remains  to  this  administrator  without 
waiting  for  the  family  to  reply,  or  whether  the  fam- 
ily Is  to  be  allowed  time  to  direct  the  details  of 
the  funeral  as  above  stated  and  the  administrator 
is  merely  to  provide  funds  and  assure  that  expendi- 
tures are  reasonable. 

"As  a  matter  of  expedience,  the  problem  in  these 
two  particular  cases  was  resolved  according  to  my  view. 
The  problem  will  arise  again,  however,  and  I  have  been 
asked  to  be  prepared  to  recognize  the  order  of  the  court 
to  mean  releasing  the  remains  to  the  administrator. 

"1.   May  I  have  your  interpretation  of  the 
order  and  your  advice  on  proper  pro- 
cedure in  the  future . 

"2.   If  you  advise  me  to  release  the  body 
on  the  court  order,  does  the  court 
order  relieve  me  of  responsibility  to 
the  family  for  not  first  allowing  them 
to  direct  the  funeral  according  to  their 
beliefs  or  those  of  the  deceased." 

OPINION 

It  must  be  established  that  jurisdiction  and  the  power  to 
issue  an  order  such  as  mentioned  in  your  request  attaches  to  the 
Superior  Court  of  San  Mateo  County  as  the  order  questioned  issued  from 
that  county. 

Section  301  of  the  Probate  Code  confers  Jurisdiction  on  a 
Superior  Court  in  three  situations,  one  of  which  is  in  the  county  of 
residence,  no  matter  where  the  decedent  died.   Each  of  the  decedents 
in  the  situations  mentioned  had  been  a  resident  of  San  Mateo  County. 

■.        Section  460  of  the  Probate  Code  gives  the  Superior  Court 
or  a  judge  thereof  the  power  to  appoint  a  special  administrator  or 
direct  the  Public  Administrator  to  take  over  the  estate  of  the 
decedent. 

Since  there  was  a  very  limited  time  between  the  deaths  in 
these  cases,  and  the  Issuance  of  the  order,  no  testamentary  dispo- 
sition was  apparently  in  evidence  or  before  the  court.   The  court 
could  then  appoint  either  a  special  administrator  or  the  Public 
Administrator  to  take  charge  of  these  estates,  pending  the  appoint- 
ment of  an  administrator  or  executor. 
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Section  463  of  Probate  Code  provides  as  follows: 

"The  special  administrator  must  take  possession 
of  all  the  real  and  personal  property  of  the  decedent, 
and  preserve  It  from  damage,  waste  and  injury  .    .    .; 
He  may  .   ,  .  exercise  such  other  poxvers  as  are  con- 
ferred upon  him  by  his  appolntmenfT"^^   (^phasis  added) 

VJhen  a  special  administrator  is  appointed  by  the  court  under 
Section  463  the  order  may  direct  the  special  administrator  to  "take 
charge  of  the  funeral  and  charge  the  estate  with  the  expenses." 
Estate  of  Malgor,  77  C.A.  2d  535.   Thus  the  Superior  Court  of  San 
Mateo  had  the  jurisdiction  in  the  instant  cases  to  appoint  a  special 
administrator  with  power  to  take  charge  of  the  funeral.   However,  the 
question  arises  as  to  who  has  the  superior  right  to  claim  a  corpse 
for  burial? 

A  quasi -property  right  in  a  dead  body  is  recognized.   (Enos 
v.  Snyder,  131  C.  68;   Gray  v.  So.  Pac,  21  C.A.  2d  240) 

There  appears  to  be  no  universal  rule  as  to  who  has  the  right 
of  burial,  but  it  is  generally  recognized  that  the  right  of  burial 
belongs  to  the  surviving  spouse  or,  if  there  is  none,  to  the  next  of 
kin.   (Pettigrew  v.  Pettlgrew,  56  A.  878;  Wales  v.  VJales,  190  A.109) 

By  code  section,  California  grants  the  right  of  burial  un- 
less directions  are  given  by  decedent,  in  order  of  preference,  to 
(a)   surviving  spouse,  (b)  the  surviving  child  or  children,  (c)  sur- 
viving parent,  or  (d)  next  of  kin.   (§7100  Health  &  Safety)   Under 
§7111  Health  &  Safety  a  person  who  has  acquired  the  right  to  control 
the  disposition  of  remains  is  added  to  the  above  enumeration. 

The  case  law  of  California  has  repeatedly  preferred  the  sur- 
viving spouse  or  next  of  kin  whenever  the  executor  or  administrator 
has  attempted  to  take  charge  of  the  burial.   Such  rule  is  expressed 
in  O'Donnell  v.  Slack,  123  Cal.  285.   Therein  there  was  an  attempt  to 
place  the  body  in  the  custody  of  a  stranger  for  interment.   The  court 
held  that  there  is  no  power  to  dispose  of  the  remains,  or  to  commit 
the  interment,  to  a  stranger;  but  the  right  to  dispose  of  the  body 
for  interment  in  such  case  belongs  to  the  widow  or  next  of  kin  of 
the  decedent. 

In  Enos  v.  Snyder,  I31  Cal.  68,  the  court  v;ould  not  prefer 
a  stranger  or  an  executor  of  decedent's  estate  over  the  surviving 
spouse,  despite  a  v;ill  left  by  the  decedent,  which  vias  not  explicit 
in  its  directions. 

^         In  the  Estate  of  Henderson,  13  C.A.  2449  the  court  distin- 
guished Enos  V.  Snyder,  supra,  on  the  basis  that  the  will  in  the 
instant  case  was  more  explicit  in  its  directions  and  expressly 
directed  the  personal  representative  to  make  a  certain  disT^opii  t-i  nn 
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of  the  decedent's  remains.  Therefore,  the  persons  named  In  §7100 
of  the  Health  &  Safety  Code  have  the  prior  right  to  the  disposition 
of  the  body  unless  there  is  a  testamentary  disposition  made  by  the 
deceased  which  can  reasonably  be  carried  out. 

Consequently,  there  should  be  a  notification  to  all  persons 
known  to  the  coroner.   This  notice  should  immediately  go  out  to 
allow  the  person  so  entitled  the  right  to  indicate  his  wish  con- 
cerning the  disposition  of  the  remains.   This  duty  of  notification 
seems  to  be  implied  from  §7200  Health  &  Safety  Code,  which  requires 
such  type  of  notification  in  the  case  of  a  person  to  be  buried  at 
public  expense.   Certainly,  a  known  spouse  or  next  of  kin  of  a 
decedent  who  appears  to  be  something  more  than  indigent  should  be 
accorded  at  least  the  same  privilege  of  notice. 

The  order  of  the  Superior  Court  is,  as  has  been  shown, 
proper.   The  jurisdiction  of  the  Superior  Court  is  statewide. 
(California  Constitution  Art.  Ill,  IV) 

The  coroner  could  be  held  for  contempt  for  disregarding  a 
Superior  Court  order  in  which  he  was  specifically  directed  to  give 
up  the  body. 

In  Vallendras  v.  Mass.  Bonding  &  Insurance  Co.,  42  C.  2d, 
l49,  the  court  held  that  an  officer  acting  on  a  court  order  which 
was  not  defective  on  its  face  could  not  be  held  liable  for  acts 
performed  pursuant  to  the  mandate  contained  in  such  order. 

Therefore,  the  coroner  could  deliver  up  the  body  to  a 
special  administrator  or  public  administrator  appointed  under  a 
Superior  Court  order  and  would  thereby  be  relieved  of  any  liability 
to  the  surviving  spouse  or  next  of  kin. 

You  are  therefore  advised  that: 

1.  Under  the  facts  stated,  the  order  of  the  Superior 
Court  of  San  Mateo  County  was  effective  to  direct 
the  public  administrator  as  special  administrator 
to  take  charge  of  the  funeral. 

2.  If  the  coroner  fails  to  act  in  pursuance  of  a 
court  order  he  may  not  be  held  for  contempt, 
unless  the  order  specifically  directs  him  to 
release  the  body  to  the  person  named. 

3.  An  order  of  the  Superior  Court  that  is  not 
defective  on  its  face  will  relieve  the  officer 
acting  thereunder  of  any  liability. 
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I  recommend  the  following  as  your  future  procedure  applica- 
ble to  the  situation  when  remains  are  to  be  removed  from  your  custody 
and  a  court  order  is  the  authority  for  the  removal: 

1.  After  receiving  the  body,  notify  decedent's  spouse  or 
next  of  kin  of  the  fact  of  death,  and  do  the  same  as 
soon  as  reasonably  possible. 

2.  If  thereafter  served  with  a  specific  order  of  a  court 
to  deliver  the  body,  then  deliver  the  same. 

3.  If  thereafter  served  with  a  court  order  of  the  type  under 
consideration,  and 

a)  there  are  no  known  relatives,  deliver  the  body  to 
the  person  named  in  the  order; 

b)  there  are  known  relatives  who  have  not  replied  or 
acted  within  a  reasonable  time,  deliver  the  body  to 
the  person  named; 

c)  there  are  known  relatives  who  have  been  notified 
but  have  not  yet  had  time  to  reply  or  to  act,  then 
refuse  to  deliver  the  body  unless  a  specific  order 
to  deliver  the  body  is  presented; 

d)  there  are  known  relatives  v;ho  have  indicated  their 
willingness  to  act,  hold  the  body  until  a  specific 
order  is  presented  for  delivery  of  the  body. 

4.  Require  signed  receipts  for  all  inventoried  personal  prop- 
erty of  the  decedent. 

5.  Require  certified  order  of  the  court  to  be  retained  in 
office  file. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


WJB/VJPB 


To:   Henry  VJ.  Turkel,  M.D. 

Coroner,  City  and  County  of  San  Francisco 

650  Merchant  Street 

San  Francisco  11,  California 


No.  11 25 -A 


November  30,  1956 


SUBJECT:   MUTUAL  AID  AGREEMENT:   AID  RENDERED  TO 
OTHER  COUNTIES  WHERE  GOVERNOR  HAS  NOT 
PROCLAIMED  EXISTENCE  OP  STATE  OP  EXTREME 
EMERGENCY  OR  STATE  OP  DISASTER, 


REAR  ADMIRAL  A.  G.  COOK 

USN  (Ret.) 
Director,  Disaster  Corps 
45  Hyde  Street 
San  Prancisco  2,  California 

Dear  Sir: 

I  have  reviewed  the  Mutual  Aid  Agreement  approved  by  the 
Board  of  Supervisors  (Resolution  No.  11053)  and  I  note  the  following 
provision  thereof: 

"4.  It  is  expressly  understood  that  the  mutual 
aid  extended  xmder  this  agreement  and  the  operational 
plans  adopted  pursuant  thereto  shall  be  a;-ailatole  and 
furnished  in  all  cases  of  local  peril  or  emergency 
and  in  all  cases  in  which  a  STATE  OP  EXTREME  EMERGENCY 
has  been  proclaimed." 

It  is  my  opinion  that  upon  request  of  suiother  county,  the 
City  and  County  of  San  Prancisco  can  legally  render  assistance  pur- 
suant to  the  mutual  aid  agreement  even  in  the  absence  of  a  proclam- 
ation by  the  government  of  either  a  state  of  extreme  emergency  or  a 
state  of  disaster. 

I  also  call  to  your  attention  the  following  provisions  of 
the  Military  and  Veterans  Code  which  provide  for  the  State  bearing 
the  cost  of  such  aid  rendered  to  another  county: 

Section  1541  provides  in  part: 

"In  the  absence  of  a  state  of  extreme  emergency 
extraordinary  services  incurred  by  local  governmental 
agencies  in  executing  mutual  aid  agreements  shall  con- 
stitute a  legal  charge  against  the  State  when  approved 
by  the  Governor;  provided,  that  such  agreement  has 
received  the  approval  of  said  Disaster  Council,  or  the 
previous  approval  of  the  Calif orn?la  State  \Jv^   Council." 

Section  1587  provides  in  part: 

"During  a  state  of  extreme  emergency,  or  a  state 
of  disaster  in  the  event  that  any  equipment  owned, 
leased  or  operated  by  any  county,  city  and  county, 
city  or  district,  is  damaged  or  destroyed  while  being 
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used  outside  of  the  territorial  limits  of  the  public 
agency  owning  such  equipment,  the  public  agency  suffer- 
ing loss  shall  be  entitled  to  file  a  claim  for  the 
amount  thereof  against  the  State  of  California  in  the 
manner  provided  by  Section  I586  of  this  Code.  Such 
agency  shall  have  no  claim  against  the  State  for 
services  of  such  personnel  or  for  the  rental,  use  or 
ordinary  wear  and  tear  of  such  equipment,  except  such 
extraordinary  services  incurred  by  local  governmental 
agencies  in  executing  mutual  aid  agreements." 

Enclosed  herewith  I  return  copy  of  Master  Mutual  Aid  Agree- 
ment and  Legislation  Affecting  Civil  Defense  and  Disaster. 

Very  truly  yours, 

DION  R.  HOLM,  City  Attorney 


JEROME  COHEN, 
Deputy  City  Attorney 

JC:db 
End.  2 
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Opinion  No.  1126 
December  10,  195^ 


SUBJECT:   EFFECT  OP  RECLASSIFICATION  OF  PROPERTY  FROM  SECOND 
RESIDENTIAL  TO  LIGHT  INDUSTRIAL  ON  CONDITION  THAT 
USE  BE  RESTRICTED  AND  THAT  APPLICANT  THEREAFTER  FILE 
SECOND  APPLICATION  TO  REZONE  PROPERTY  TO  COMMERCIAL. 


Dear  Sir; 
follows : 


You  have  requested  an  opinion  of  the  City  Attorney  as 


REQUEST 


"The  Department  of  City  Planning  is  in  receipt  of  an 
inquiry  relative  to  the  zoning  status  of  a  lot  that  was 
reclassified  from  a  Second  Residential  District  to  a  Light 
Industrial  District  in  1938.  The  reclassification  was  con- 
tingent upon  the  conditions  set  forth  in  Resolution 
No.  1857.   A  copy  of  the  resolution  is  attached  for  your 
information. 

"The  Department  would  appreciate  being  advised  as  to 
whether  the  building  has  a  legal  light  industrial  non- 
conforming status  in  light  of  the  following  facts: 

1.  No  application  was  ever  filed  to  reclassify 
the  parcel  from  a  Light  Industrial  District 
to  a  Commercial  District  as  called  for  in  the 
Resolution. 

2.  In  1940,  the  Department  of  City  Planning 
approved  Building  Application  No.  53981  for  an 
alteration  to  an  automobile  repair  shop  on  the 
parcel. 

3.  In  1941,  the  Secretary  of  the  Department  of 
City  Planning  approved  an  application  from  the 
Fire  Department  for  a  permit  to  operate  an  auto- 
mobile repair  shop. 

4.  The  structure  has  since  been  continuously 
used  for  this  purpose ^  but  the  property  has 
changed  hands,  thus  requiring  a  new  permit. 

"The  question  is  whether  the  failure  to  comply  with  the  stip- 
ulation has  deprived  the  property  of  its  legality  as  a  non- 
conforming structure  and  use.  " 

OPINION 

The  question  propounded  in  your  request  has  been  consid- 
ered by  me  and  by  my  predecessor  on  several  occasions  and  is  dis- 
cussed in  the  following  opinions: 
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March  l6,  1944 
June  24,  1949 
May  2,  I95I 
August  2,  1951 
December  23,  1955  (To 
Redevelopment  Agency) 

In  all  of  these  opinions  both  my  predecessor  and  myself 
have  Indicated  and  ruled  that  the  City  Planning  Commission  has  only 
those  powers  in  accepting  stipulations  from  an  applicant  as  a  condi- 
tion to  the  re zoning  of  property  that  are  delegated  to  it  by  the 
Charter  or  the  Board  of  Supervisors.   Section  47  of  the  City  Planning 
Code  provides  the  only  basis  upon  which  stipulations  may  be  entered 
into  between  the  Commission  and  the  applicant.   This  section  reads  as 
follows: 

"SEC.  47.  Stipulations.   The  City  Planning  Commission, 
in  acting  on  any  application  for  reclassification  of  property 
or  for  the  establishment  or  change  of  building  set-back  lines, 
may  accept  stipulations  in  writing  from  the  applicant  or 
applicants  should  said  requested  reclassification  or  change 
be  granted,  as  to  the  character  of  the  Improvements  v/hich  will 
be  placed  on  said  property.   Said  stipulation  shall  be  filed 
with  the  Commission,  and  any  change  in  classification  or  set- 
back lines  affecting  said  property  may  be  made  contingent  upon 
the  conditions  contained  on  said  stipulations  being  observed  by 
the  applicant  or  applicants  or  by  his  or  their  successors  in 
interest,  and  said  conditions  shall  be  Included  in  any  resolu- 
tion or  order  reclassifying  said  property  or  changing  set-back 
lines  thereon,  and  said  reclassification  or  change  shall  at  all 
times  be  and  remain  contingent  upon  the  observance  of  said  con- 
ditions, and  no  improvements  shall  be  constructed  thereon  in 
violation  of  said  conditions." 

I  have  examined  the  history  of  this  section  and  find  that  it 
read  the  same  on  October  6,  1938,  the  date  of  the  resolution  in  ques- 
tion.  Section  47  gives  to  the  Planning  Commission  the  authority  to 
accept  stipulations  "as  to  the  character  of  the  improvements  which 
will  be  placed  on  said  property."  The  resolution  passed  in  1938  reads 
in  part  as  follows: 

"RESOLVED  FURTHER,  That  this  change  is  made  contingent  upon 
the  applicants  and  their  successors  in  interest  fulfilling  the 
conditions  contained  in  a  stipulation  filed  by  him  under  date 
of  October  5,  1938;  which  stipulation  on  file  in  the  office  of 
the  City  Planning  Commission  is  hereby  referred  to  and  made  a 
part  hereof,  which  stipulation  provides  among  other  things  that 
no  part  of  said  premises  shall  be  used  for  the  repairing  of  auto- 
mobiles:  save  and  excepting  the  rear  42  feet  of  said  premises; 
and  further  that  after  the  reclassification  shall  become  effective, 
applicants  will  then  file  an  application  to  reclassify  the  prop- 
erty from  the  Light  Industrial  District  to  the  Commercial  Dis- 
trict, ..." 
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Clearly  this  stipulation  is  not  the  type  authorized  by 
Section  kj,  supra,  for  it  does  not  deal  with  the  character  of  the 
improvement  to  be  placed  upon  the  land  but  the  use  of  the  laud 
itself.   In  answer  to  your  specific  question  the  use  in  question  is 
not  a  non- conforming  one  but  a  conforming  one,  since  this  type  of 
use  (automobile  repair  shop)  is  a  permitted  use  in  a  Light  Industrial 
District  (Sections  5  and  6,  City  Planning  Code).   The  action  of  the 
Commission  in  1938  resulted  in  a  rezoning  of  the  property  in  ques- 
tion from  Commercial  to  Light  Industrial  and  it  has  remained  in  that 
classification  to  the  present  time.  The  failure  of  the  applicant  to 
apply  for  a  rezoning  of  the  property  back  to  commercial  as  stipu- 
lated in  the  resolution,  can  in  no  way  affect  the  act  of  the  Con;uTiis- 
sion  in  its  original  rezoning  decision,  because,  as  I  have  already 
pointed  out  in  the  opinions  referred  to,  the  Commission  had  no 
authority  to  enter  into  such  a  stipulation  and  hence  it  is  in  no  way 
binding  upon  the  applicant. 

However,  the  Commission  is  not  completely  without  recourse 
in  this  matter  since  under  the  Charter  provisions  dealing  with  plan- 
ning (Section  117)  the  Commission  on  its  own  motion  may  rezone  any 
property  in  the  City,  and  if  the  Commission  feels  that  there  has  been 
a  breach  of  faith  upon  the  part  of  the  parties  concerned,  it  may 
desire  to  exercise  its  power  to  rezone  this  property. 

Therefore,  in  answer  to  your  request  I  advise  you  that  the 
failure  to  comply  with  the  stipulation  in  no  way  affects  the  use  of 
the  land  and  that  the  present  use  is  not  non- conforming  but  a  con- 
forming use  in  a  Light  Industrial  District. 

Respectfully  submitted. 


DION  R.  HOLM 
BJW/WEB  City  Attorney 


To:   Paul  Oppermann,  Director  of  Planning 
100  Larkln  Street 
San  Francisco  2,  California 


OPINION  NO.  1127 
December  12,  19d6 


SUBJECT:   VALIDITY  OF  CONTRACT  PROCEDURE  FOLLOWER 
BY  RECREATION  AND  PARK  COMMISSION; 
KEZAR  FOOD  CONCESSION. 

Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as  follows : 

REQUEST 

"I  have  received  a  copy  of  your  letter  of  October  26, 
1956,  in  which  you  replied  to  the  inquiry  of  Mr.  John  R. 
McGrath,  Clerk  of  the  Board  of  Supervisors,  concerning  the 
legality  of  the  present  practice  of  the  Recreation  and  Park 
Commission  in  letting  the  food  concession  at  Kezar  Stadium 
without  submitting  it  for  approval  of  the  Board  of  Super- 
visors. 

In  Mr.  McGrath's  letter,  mention  was  made  of  other 
concessionaire  contracts  which  the  Recreation  and  Park 
Commission  has  always  submitted  to  the  Board  of  Supervisors 
for  approval,  especially  those  of  the  Golf  Professionals 
and  restaurateurs  at  the  municipal  golf  courses.   In  your 
reply  you  pointed  out  a  difference  in  the  character  of  the 
Kezar  food  concession  as  compared  with  the  golf  course  con- 
cessions, stating  that  the  Kezar  concession,  being  exercised 
only  when  an  event  occurs,  constitutes  an  occasional  ex- 
clusive use,  while  the  golf  course  concessions,  operated 
daily  throughout  the  year,  constitute  a  considerable  ex- 
clusive use  over  an  extended  period. 

In  checking  our  concession  contracts,  there  is  another 
distinction  which  the  Recreation  and  Park  Commission,  and 
previous  commissions,  have  used  as  a  basis  for  determining 
whether  the  letting  of  any  particular  contract  required  the 
approval  of  the  Board  of  Supervisors.   The  primary  difference 
between  contracts  which  the  Commission  submits  to  the  Board 
of  Supervisors  for  approval  and  those  which  are  not  submitted 
is,  that  the  former  consists  of  an  exclusive  use  and  permanent 
occupancy  of  park  structures  or  property,  so  that  the  concession 
ls~a  Tenancy  under  lease  or  rental  agreement]  while  the  latter 
consists  of  an  exclusive  right  to  enter  upon  park  properties 
as  a  vendor  of  wares  or  services,  without  being  involved  in 
the  permanent  tenancy  or  occupancy  of  a  park  structure  or 
property.   In  other  words,  the  first  type  concessionaire  is 
a  tenant;  the  second  type  is  a  licensee. 

In  the  opinion  of  the  City  Attorney  (No.  1004  -  dated 
October  22,  1955),  you  will  find  that  the  use  and  tenancy  of 
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park  structures  or  property  is  cited  as  the  factor  that 
aetermines  that  a  contract  requires  approval  of  the  Board 
of  Supervisors: 

'The  main  question  posed  by  Attorney  Dawson's  letter 
revolves  around  an  interpretation  of  the  following 
pertinent  words  of  Section  42  of  the  City  Charter. 

'"The  Commission  shall  not  lease  any  part  of  the  land 
under  its  control  nor  permit  the  building  or  maintenance 
or  use  of  any  structure  on  any  park,  square,  avenue  or 
ground,  except  for  recreation  purposes,  and  each  letting 
or  permit  shall  be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance,  ..." 

'Examination  of  the  proposed  concession  agreement  or 
permit  discloses  that  it  seeks  to  grant  to  the  private 
concessionaire  a  limited  right  to  use  twenty-two  (22) 
city-owned  ponies  "stabled  at  the  Fleishhacker  Playfield 
and  Children's  Playground"  in  operating  the  pony  rides 
upon  such  locations  in  and  about  said  areas  "as  may  be 
prescribed  by  the  General  Manager."   Clearly  then  the 
concessionaire  in  addition  to  being  allowed  the  use  of 
city-owned  pOni&8  -is-  "alsb  being  permitted  the  use  of  city- 
owned  stables,  which  are  structures,  and  certain  portions 
of  the  grounds  in  a  way  that  brings  the  concession  or 
permit  within  the  scope  of  the  above-quoted  portion  of  the 
City  Charter  requiring  the  approval  of  the  Board  of  Super- 
visors. ' 

City  Attorney  Opinion  No.  1004  can  be  readily  applied  to 
the  case  at  hand.   The  Golf  Professionals  conduct  a  retail  golf 
shop  business  at  our  courses  and  occupy  specific  sections  of  the 
clubhouses.   They  sell  golf  equipment,  clubs  and  supplies,  and 
provide  a  repair  service  as  well.   The  present  Golf  Profession- 
als" agreements  are  for  a  2-year  period.   The  restaurateurs  at 
our  gold  courses  also  rent  specific  parts  of  the  golf  course 
buildings.   The  present  restaurateurs'  leases  are  for  5-year 
periods. 

In  contrast,  the  Kezar  Stadium  food  concessionaire  rents 
no  park  space  or  property,  but  is  given  the  exclusive  privilege 
of  providing  catering  and  concession  services  for  spectators 
when  requested  by  the  Commission  to  do  so  at  any  events  held  in 
Kezar  Stadium  or  Pavilion.   His  present  contract  is  for  a  3-year 
period  terminating  August  15,  1958. 

If  the  Commission's  agreements  granting  exclusive 
privileges  to  the  various  concessionaires  who  simply  vend 
wares  and  services  at  park  locations  were  required  to  go 
to  the  Board  of  Supervisors  for  approval,  then  such  Kezar 
Stadium  agreements  as  that  of  the  sun  visor  sale  concession. 
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and  the  seat  cushion  rental  concession  would  require  Board  of 
Supervisor  approval.   So  would  the  numerous  agreements  which 
the  Commission  has  with  firms  for  providing  our  park  locations 
with  coin-operated  machines  vending  such  items  as  cigarettes, 
candy  bars,  coffee,  soft  drinks,  sandwiches,  combs;  and  for 
such  services  as  coin-operated  viewing  machines,  as  well  as 
any  agreement  which  would  allow  a  food  concessionaire  to  enter 
park  properties  from  time  to  time  to  service  a  special  event. 

The  Commission  would  appreciate  your  written  opinion  as 
to  the  validity  of  its  present  contract  procedure  and  Charter 
interpretatiOD,  and  your  advice  as  to  whether  it  is  applicable 
to  the  Kezar  food  concession." 

OPINION 

My  letter  to  Mr.  McGrath,  based  upon  the  facts  that  I  then  had 
before  me  relative  to  the  Kezar  food  concession  contract,  contained 
the  following  statement: 

"I  believe  this  poses  a  borderline  question  but  am 
inclined  to  hold  that  Section  42  permits  no  drawing  of 
a  fine  line  of  distinction  between  an  exclusive  use  priv- 
ilege being  granted,  whether  it  be  daily  or  only  occasional 
in  character.   If  it  is  exclusive  over  a  considerable  period 
of  time,  regardless  of  its  character,  it  should  not  be  given 
without  approval  by  the  board." 

Reconsidering  the  above-stated  conclusion  in  the  light  of  the 
additional  facts  you  have  given,  I  am  convinced  that  I  might  well 
have  taken  the  liberal  construction  of  your  procedural  powers  under 
Section  42  of  the  City  Charter  that  your  letter  suggests. 

You  are,  therefore,  advised  that  the  distinction  which  you 
make  for  the  Commission  in  submitting  tenancy-type  contracts  for  ap- 
proval by  the  Board  of  Supervisors  while  not  submitting  licensee- 
type  contracts  constitutes  a  valid  interpretation  of  procedure  per- 
mitted under  Section  42  of  the  City  Charter.   This  does  not  mean, 
however,  that  I  am  determining  as  of  now  within  which  category  of 
procedure  the  future  lettlngs  of  the  Kezar  food  concession  contract, 
and  all  other  similar  contracts,  will  fall,  but  simply  that  I  shall 
determine  the  category  of  procedure  necessary  upon  the  basis  of  the 
latitude  of  use  and  occupancy  proposed  in  favor  of  the  concession- 
aire at  the  time  of  all  such  lettlngs.   When  the  concession  proposed 
is  restrictive  enough  in  terms  and  conditions  so  as  to  constitute  a 
mere  "exclusive  right  to  enter  upon  park  properties  as  a  vendor  of 
wares  or   services  without  involving  permanent  occupancy  of  a  park 
structure  or  property,"  I  shall  be  disposed  to  approve  it  as  not 
requiring  approval  by  the  Board  of  Supervisors.   V/hen  the  proposed 
concession  graints  to  the  concessionaire  an  exclusive  use,  daily  or 
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occasional  in  character,  accompanied  with  a  permanent  right  of  oc- 
cupancy of  any  park  structure  or  property  in  a  substantial  manner,  I 
shall  be  disposed  to  require  that  such  contracts  have  the  approval 
of  the  Board  of  Supervisors. 

As  to  the  present  Kezar  food  concession  contract,  which  has 
been  executed  and  in  force  for  quite  some  time,  you  will  note  that 
in  my  letter  to  Mr.  McGrath  I  suggested  that  it  be  allowed  to  run 
its  course.   If,  however,  there  is  some  Impelling  reason  why  you 
desire  me  to  interpret  it  at  this  time  according  to  the  afore-stated 
rules  of  future  construction,  I  shall  be  happy  to  do  so  upon  submis- 
sion of  the  instrument. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 


TO:  Recreation  and  Park  Commission 
McLaren  Lodge,  Golden  Gate  Park 
San  Francisco  17 

Attention:  Edward  A.  McDevltt,  Secretary 


RJP/fe.J¥ 


OPINION  NO.  112B 
December  13,  Ib'SS 


SUBJECT:  CLAIM  OP  CAPTAIN  JOHN  S.  TULLOCH 
FOR  172  DAYS  OF  ACCUMULATED  SICK 
LEAVE  PAY  AFTER  RETIREMENT  UNDER 
OPINION  NO.  1109.  


Gentlemen: 

You  have  requested  an  opinion  of  the  City  Attorney  as 
follows: 

REQUEST 

"At  this  morning's  discussion  held  in  your 
office,  relative  to  the  question  of  Captain  John 
S.  Tulloch,  wherein  he  asked  in  his  letter  dated 
September  22,  1956,  addressed  to  the  Honorable  Board 
of  Fire  Commissioners,  that  he  feels  he  is  entitled 
to  a  supplemental  check  for  172  days  of  accumulated 
sick  pay,  he  having  been  on  disability  leave  for  the 
period  of  time,  namely,  June  l6th,  1955  until  April 
of  1956,  predicating  this  claim  on  your  Opinion  No. 
1109  cf  August  31,  1956,  the  Board  of  Fire  Commis- 
sioners asks  that  a  clarification  be  made  by  you  on 
this  question. 

"Attached  herewith  is  the  letter  received  by 
the  Board  of  Fire  Commissioners  from  Captain  John  S. 
Tulloch,  which  is  pertinent  to  the  question  in  point." 

OPINION 

I  have  read  Captain  Tulloch' s  letter  attached  to  your  re- 
quest and  find  that,  even  though  he  is  now  retired,  he  seeks  an 
Interpretation  of  my  recent  Opinion  No.  IIO9  to  mean  that  he  is 
entitled  to  a  supplemental  check  for  the  172  days  of  unused  sick 
leave  time  which  he  had  to  his  credit  at  the  time  of  his  retire- 
ment. 

I  regret  that  such  an  interpretation  may  not  be  given. 
That  opinion,  insofar  as  it  is  germane  to  the  issue  raised  here, 
simply  holds  that  a  fireman  who  has  taken  one  year  of  disability 
leave  at  full  pay  on  account  of  a  service-connected  disability 
may,  if  continued  in  the  service  after  that  time  by  the  Retire- 
ment Board  with  "a  disability  award  at  less  than  full  pay," 
supplement  such  award  by  use  of  his  accumulated  sick  leave  credit. 
In  this  instance  no  such  award  was  made  in  favor  of  Captain 
Tulloch  but  instead,  at  his  request,  he  was  disconnected  from  the 
service  by  way  of  retirement.   Such  being  the  case,  he  cannot  now 
claim  the  accumulated  sick  leave  credit  as  a  matter  of  right. 
It  may  only  be  claimed  as  a  supplement  to  a  service-connected  dis- 
ability award  at  less  than  full  pay  by  a  fireman  still  in  the 
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service. 


You  are,  therefore,  advised  that  Captain  Tulloch's  claim 
to  pay  for  the  sick  leave  credit  which  he  accumulated  prior  to 
going  on  retirement  is  not  now  allowable. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

TO:   BOARD  OP  FIRE  COMMISSIONERS 
Room  2,  City  Hall 
San  Francisco  2 
Attention:  Thomas  W.  McCarthy,  Sec'y. 


RJR/WPB 


OPINION  NO.  1129 
December  27,  1956 

SUBJECT :   SELF-INSURANCE  LIABILITY  FUND 
OF  HEALTH  DEPARTMENT, 

Dear  Doctor  Sox: 

This  office  is  in  receipt  of  your  request  for  an  opinion  as 
follows: 

REQUEST 

"Attached  hereto  is  a  memorandum  from  Dr.  Alters  rela- 
tive to  the  ' Self -Insurance  Liability  Fund'  (Section  154, 
Article  3,  Chapter  V,  Part  II  of  the  Municipal  Code  as 
amended).   Dr.  Albers  points  out  that  in  the  earlier  portion 
of  this  amended  section,  liability  has  an  extremely  broad 
definition,  but  that  the  limitation  in  the  last  sentence  in 
that  paragraph  making  it  applicable  only  to  liability  for 
injuries  arising  out  of  'diagnosis  of  any  mental  or  physical 
condition  or  treatment,  including  immunizations,  of  the  person 
injured  or  damaged'  is  most  disturbing. 

"You  have  complied  with  our  request  in  broadening  the 
scope  of  coverage  as  far  as  our  professional  personnel  are 
concerned.   However,  with  the  limitation  only  to  malpractice, 
it  appears  to  me  that  those  of  us  with  general  administrative 
responsibilities  are  placed  in  an  extremely  precarious  per- 
sonal position.   I  should  like  to  point  out  to  you  that  Mr. 
Moran,  Superintendent  of  Laguna  Honda  Home,  is  being  sued  as 
an  individual  for  a  situation  over  which  he  could  have  no 
control  except  as  an  agent  of  the  City  and  County  of  San 
Francisco.   The  liability  on  the  part  of  me  or  any  of  my 
subordinates  for  alleged  negligence  where  it  is  related  to 
the  operation  of  the  department,  its  personnel,  its  equip- 
ment or  facilities  should  be  shared  by  the  City  and  County 
of  San  Francisco. 

"Very  obviously,  I  have  no  control  over  the  personnel 
or  the  facilities  of  this  department  except  as  the  Director 
of  Public  Health.   This  same  principle  is  true  with  respect 
to  the  chiefs  of  the  bureaus  and  the  superintendents  of  the 
institutions.  Their  authority  and  their  responsibility  are 
vested  in  them  as  agents  of  the  city.   I  do  not  feel  that  I 
should  be  held  personally  responsible  for  the  acts  of  my 
subordinates,  nor  do  I  feel  that  Mr.  Moran  should  be  held 
personally  responsible  for  the  actions  of  his  subordinates 
nor  of  their  failure  to  act  in  accordance  with  instructions, 
I  believe  the  same  is  true  of  employees  driving  city  cars  on 
official  business. 

"Will  you  therefore  Inform  us  as  to  the  specific  pro- 
tection afforded  employees  of  this  department,  including 
myself,  by  Section  15^  mentioned  above  as  amended.    If 


Opinion  No.  1129 
December  21,    1956 
Page  2 

those  with  administrative  responsibility  and  authority  are 
not  provided  with  the  necessary  safeguards  of  our  personal 
income  and  assets,  what  changes  in  the  ordinance  should  be 
made  to  assure  this? 

"I  should  like  to  point  out  that  Section  6l  of  the 
Charter  provides  that  the  Department  of  Public  Health  'shall 
be  administered  by  a  director  of  health  ....'.   Section  oO 
of  the  Charter  specifies  that  the  Chief  Administrative 
Officer  shall  'exercise  supervision  and  control  over  all 
administrative  departments  which  are  under  his  jurisdxction 
.  . . ' .   It  would  appear  to  me  that  if  the  administrative 
personnel  of  this  department  are  not  adequately  protected  by 
the  city  for  personal  liability  in  administrative  matters 
other  than  perhaps  malfeasance,  this  should  also  be  a  matter 
of  concern  to  the  Chief  Administrative  Officer  throiigh  whom 
this  letter  is  being  forwarded,  and  to  the  Mayor  and  the   ^^ 
Board  of  Supervisors,  who  are  our  administrative  superiors. 

The  memorandum  from  Dr.  Albers,  to  which  you  refer,  reads: 

"This  amended  Ordinance  was  passed  and  approved  Sep- 
tember 24,  1956  and  was  apparently  adopted  October  1,  1956. 
In  whole  it  is  quite  acceptable.   However,  in  the  paragraph 
headed  'Liability'  the  first  sentence  states:   'Liability 
as  used  herein,  shall  be  liability  of  an  officer  for  injuries 
or  damages  resulting  from  negligence  or  carelessness  during 
the  course  of  his  service  or  employment  and  for  injuries  and 
damages  resulting  from  the  dangerous  or  defective  condition 
of  public  property  due  to  his  negligence  or  carelessness,  in 
all  respects  as  set  forth  in  Section  1956  of  the  Government 
Code  of  California." 

"The  last  sentence  in  this  paragraph  invalidates  the 
preceding  sentence  in  that  it  states:   'Notwithstanding  any 
provision  to  the  contrary,  "liability"  as  used  herein,  shall 
be  limited  to  liability  for  injuries  or  damages  arising  out 
of  the  diagnosis  of  any  mental  or  physical  condition,  or 
treatment,  including  Immunizations,  of  the  person  injured 
or  damaged. ' 

"It  is  our  opinion  that  the  word  'limited'  Invalidates 
any  liability  coverage  for  an  injury  arising  out  of  defective 
equipment  or  defective  condition  of  public  property,   l/e  re- 
quest that  this  Ordinance  be  revised  so  as  to  Include  coverage 
for  these  conditions,  and  feel  that  it  could  be  accomplished 
by  eliminating  the  words  'shall  be  limited  to',  and  substi- 
tuting the  words  'shall  include',  so  that  it  would  then  read: 
'Notwithstanding  any  provision  to  the  contrary,  "liability' 
as  used  herein,  shall  include  liability  for  injuries  or 
damages  arising  ...  etc' 

"Please  advise  us  as  to  your  Interpretation  of  this  and 
what  can  be  done  to  correct  this  Ordinance." 
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OPINION 


First,  as  to  the  specific  protection  afforded  employees  of  the 
Health  Department,  including  you  as  Director  of  Public  Health,  by 
the  fund  created  by  section  154  of  the  Health  Code  as  it  now  reads 
(as  amended  September  24,  1956,  and  approved  by  the  Mayor  September 
26,  1956,  Pile  No.  14857,  Ordinance  No.  9915,  Series  of  1939); 

The  ordinance  as  so  amended  states  in  material  part: 

"Notwithstanding  any  provision  to  the  contrary,  'lia- 
bility, '  as  used  herein,  shall  be  limited  to  liability  for 
injuries  or  damages  arising  out  of  the  diagnosis  of  any 
mental  or  physical  condition,  or  treatment,  including  immuni- 
zations, of  the  person  injured  or  damaged." 

It  is  my  opinion  that  the  Board  of  Supervisors  thereby  intended 
that  liability  of  the  fund  should  extend  only  to  liability  incurred 
by  officers  and  employees  of  the  Department  of  Public  Health  in 
diagnosis  or  treatment;   in  other  words,  malpractice  liability  as 
that  term  is  ordinarily  understood  in  connection  with  the  liability 
of  a  doctor  in  diagnosing  for  or  treating  a  patient. 

Whether,  through  a  fund  of  this  nature,  the  City  should  indemni- 
fy all  of  its  employees  against  liability,  or  only  certain  of  them, 
e.g.,  executive  and  administrative  officers,  or  only  certain  emplojees 
in  certain  situations,  e.g.,  doctors  in  malpractice  cases,  are,  of 
course,  questions  to  be  determined  by  the  Board  of  Supervisors.  Such 
a  fund,  of  course,  comes  from  tax  moneys.   Therefore,  an  ordinance 
of  this  type  in  effect  constitutes  a  limited  waiver  of  the  city's 
immunity  from  liability  for  torts  of  employees  engaged  in  govern- 
mental activities.   (I8  Cal.Jur.  1091-92) 

The  third  paragraph  of  your  request  implies  that  executive  or 
administrative  officers  may  be  held  vicariously  liable  for  the 
w  Dngful  conduct  of  subordinate  employees,  just  as  an  employer  is 
liable  for  his  employee's  tort.    In  legal  contemplation  executive 
and  administrative  officers  can  generally  be  held  liable  only  for 
their  own  wrongful  conduct.   (Gov.  Code  §1953.6;  Fernelius  v.  Pierce, 
22  Cal.  2d  226;  cf.  Abbott  v.  Cooper,  2l8  Cal.  425;  Clement  v.  Dunn, 
114  Cal.  App.  60) 

Second,  as  to  what  changes  in  the  ordinance  should  be  made  to 
safeguard  the  personal  assets  of  those  with  administrative  responsi- 
bility and  authority: 

If  it  is  desired  that  such  safeguards  be  extended  only  to  ad- 
ministrative officers  (and  employees)  of  the  Department  of  Public 
Health,  the  change  suggested  in  Dr.  Albers'  memorandum  will  accomplish 
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this,  to-wit,  in  the  sentence  quoted  above  from  the  ordinance,  sub- 
stitute "include"  for  "be  limited  to."    If  officers  or  employees 
of  other  departments  were  to  be  safeguarded,  the  ordinance  would 
have  to  be  completely  redrafted. 

Respectfully  submitted. 


DION  R.  HOLM, 
City  Attorney, 


TO:   ELLIS  D.  SOX,  M.D. 

Director  of  Public  Health 
101  Grove  Street 
San  Francisco  2. 


CCS:  T.  E.  ALBER3,  M.D. 

Superintendent,  San  Francisco 

Hospital 
22nd  and  Potrero,  San  Francisco 

MR.  T.  A.  BROOKS 

Chief  Administrative  Officer 

289  City  Hall,  San  Francisco  2 


GEB/WFB 


OPINION  Wo.    II3U 
December  28,    1956 


SUBJECT:      APPLICABILITY  OP   RESIDENTIAL  QUALIFICATIONS   OF   CHARTER 
SECTION   7  TO   A^FOINT.iEMT   OF   i-iAMGER   OP    SAN  FRANCISCO 
INTERNATIONAL  AIRPORT 

Gentlemen: 

You  made  request  for  an  ooinion   in  which,  you  have  asked 
the   following  questions: 

1,  To  what   extent   do  the  residential   requirements 
of  Charter   Section  7  apply  to    the  nosition  of 
Manager  of   San  Francisco   International  Airport? 

2.  If  residence  requirements   aooly  to   the  Manager's 
position,    under  what  conditions   is   it  possible 

to  appoint  someone  who   is    not  presently  a   resident 
of  the  City   and  County  of  San  Francisco? 

OPINION  r 

The  first  part  of  Section  7  of  the  Charter  which  sets 
forth  the  basic  rules  for  residence  of  of.vicers  and  employees 
of  the  City  and  County  is  as  follows: 

"No  nerson  shall  be  a  candidate  for  any  elective 
office,  nor  shall  be  aonointed  as  a  metriber  of  any  board 
or  commission  or  as  an  officer  of  the  city  and  county 
unless  he  shall  have  been  a  resident  of  the  city  and 
county  for  a  period  of  at  least  five  years  and  an 
elector  thereof  for  at  least  one  year  imuiediately  Drior 
to  the  time  of  his  taking  office,  unless  otherwise 
specifically  provided  in  this  charter.  All  employees 
of  the  city  and  county  shall  be  citizens  and  shall  have 
been  residents  thereof,  for  at  least  one  year  nrior  to 
the  aoDointment,  unless  otherwise  soecifically  provided 
in  this  charter,  ..." 

The  first  question  to  be  determined  under  the  above 
section  is  whether  the  Alroort  Manager  is  an  officer  or  an 
employee,  so  that  it  can  be  ascertaj.ned  if  he  is  bound  by  a 
five  year  or  a  one  year  prior  residence  requirement. 


I 
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Section  i|   of   the  Charter  lists  who  are   officers   of   the 
City  and  County.      The  Airport  Manager   is   an  employee   and  not  an 
officer   since  he    is   not  enumerated  an  officer  under  Section  k^ 
and  since   no   ordinance   or   other  enacttaent  has    so  designated  him. 

Thus,    you  are   advised  that   the   Manager  is   an  employee   and 
hence,   under  Section  7   of   the  Charter,    must  have  been  a  resident 
of   the   City   and  County  for   only  one  year   iuMediately  prior  to   the 
time   of  his    taking  office. 

The    answer   to   your  second  question  also   depends   upon  a 
consideration  of  Section   7  of    the   Charter.      One  provision  of  Section 
7  reads   as   follows: 

"(W)here  competent  citizens  who   are   residents    of    the 
city  and  county  cannot  be   secured  to  fill  positions   out- 
side  of  the  city    and  county,    then  non-resident  citizens 
may  be   aooointed  to  fill   such  positions.    .    .    " 

The    question  arises   as    to  whether   this   provision  applies 
to    the    San  Francisco   International  Airport.      There   is    no    doubt 
that   the  position  of  Mana^:er  requires  him  to  be  located  at   the 
Airport.      While   the  Airport   is   only  a   short  distance  from  San 
Francisco,    nevertheless,    it   is    outside   the   geographical  limits 
of    the   City  and  County.      In  view   of   the  clear  language   of   the 
section  governing   "iDOsitions   outside   of    the  city  and  county," 
there    is    no   doubt   that   it   is    applicable.      "Excepting  when 
clearly  otherwise   intended  or  indicated,   words    in  a   statute 
should  be  given  their   ordinary  meaning  and  receive   a    sensible 
construction   in  accord  with   the   coi.jtnonly  understood  meaning 
thereof."      (City   of  Los  Angeles   vs.  Frisbie,    19  Cal.    2d  63i|,    6[|2) 

To   bring   this   provision   into   operation,    the  Coraifiissi  on 
would  have    to    determine,   from  facts   brought   to    its   attention, 
that   no  competent  oerson  could  be   secured  to   fill   the  position 
of  Airport  Manager.      The   definition   of   the    word   "competent"    is 
found  in  Black's  Law   Dictionary    (i|th  Ld. ,    1951)    as    "Duly  qualified; 
answering  all  requirements;   having  sufficient   ability   or   aubhority; 
possessing   the   requisite   natural   or  legal   qualifications;    able; 
adequate;    suitable;    sufficient;    capable;    legally  flv.,"      If    it 
were    determined   that   there  were   no  xjrooer   oerson   to   fill   the 
position  under  the  above   standard,   then  a  non-resident  could  be 
appointed. 
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It  should  be  pointed  out  that  under  the  provisions  of 
Section  7  of  the  Charter,  employees  of  the  City  and  County  who 
have  established  residences  outside  the  city  for  performance  of 
duties  outside  of  the  city,  are  considered  "residents  of  the 
City  and  County"  for  the  purpose  of  determining  whether  competent 
citizens  of  the  City  and  County  of  San  Francisco"  can  be  secured 
for  the  position  of  Airport  Manager. 

Another  provision  of  Charter  Section  7  that  could  be  ap- 
plied to  exempt  the  position  of  Airport  Manager  from  the  residen- 
tial requirement,  is  the  following: 

"(P)ositions  requiring  expert  or  technical  training 
may,  on  the  recommendation  of  the  department  head  and 
the  mayor,  and  with  the  approval  of  the  civil  service  com- 
mission and  the  board  of  supervisors  /maj/  be  exempted 
from  the  requirements  of  this  section.  ..." 

The  first  question  which  arises  under  this  provision  is 
whether  the  position  of  Airport  Manager  requires  expert  or  tech- 
nical training.   In  my  Opinion  No.  IO3I,  December  22,  1955* 
holding  that  the  positions  of  Municipal  Railway  conductor  and 
motorman  did  not  require  expert  or  technical  training,  I  stated 
as  follows: 

"The  words  'expert  or  technical  training'  standing 
by  themselves  are  incapable  of  precise  definition  and 
could  be  broadly  construed  to  include  almost  any  degree 
of  training  giving  a  person  some  skill  or  ability.   For 
example,  Webster's  New  International  Dictionary,  Second 
Edition,  Unabridged,  of  19i|8,  gives  these  definitions 
as  far  as  applicable: 

"Expert  (adj.)  '1.   Taught  by  use,  practice  or  exper- 
ience; having  facility  of  operation  or  performance  from 
practice;  knowing  and  ready  from  much  practice;  clever; 
skilful;  as,  an  expert  surgeon,  expert  in  chess  or  archery. 
2.   Involving  pr  displaying  special  skill  or  knowledge; 
also,  of  or  pertaining  to  an  expert;  as  expert  advice;  an 
expert  solution. ' 
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"Exoert  (noun)  '1,  An  expert  or  experienced 
person;  one  instructed  by  experience;  hence,  one  who 
has  special  skill  or  knowledge  in  a  particular  sub- 
ject, as  a  science  or  art  whether  acquired  by  exper- 
ience or  study;  a  specialist;  .  .  .' 

"Technical  'Of  or  pertaining  to  the  useful  or 
mechanic  arts,  or  any  science,  business,  profession, 
sport  or  the  like;  specially  aooropriate  to  any  art, 
science,  business,  or  the  like;  as,  technical  train- 
ing, problems,  skill,  words,' 

"Training  '  ,  ,  ,  the  course  followed  by  one  who 
trains  or  submits  to  being  trained  .  .  .'" 

The  Classification  of  Duties  of  Positions  in  the  Municipal 
Service  issued  by  the  Civil  Service  ComLiiisslon  on  August  31»  19^1, 
lists  the  position  of  Airport  Manager  under  Division  P,  which  is 
entitled  "Engineering,  Architectural  and  City  Planning  Service" 
and  which  is  preceded  by  a  footnote  which  reads,  "This  division 
Includes  only  duties  requiring  professional  engineering  training 
or  specialized  training  allied  thereto,"   The  position  of  P62, 
Manager,  Airport  Department,  as  listed  therein,  enumerates  the 
following  in  its  description  of  duties: 

"Subject  to  administrative  approval:  is  responsible 
for  the  activities  of  airports  under  the  jurisdiction  of 
the  public  utilities  comraission;  confers  and  negotiates 
with  airline  and/or  federal  officials  regarding  use  of 
airport  facilities;  recomnends  and  arranges  leases  and 
rentals  of  airport  facilities;  recomraends  designs,  ap- 
proves, and  supervises  construction  of  airport  improvements; 
confers  with  civil  aeronautics  board  regarding  policies 
and  future  development  of  the  airport;  and  performs  related 
duties  as  required," 

VJhile  there  is  some  question  as  to  whether  the  pceltion  of  Airport 
Manager  involves  "expert"  training  as  above  defined,  there  is  no 
doubt  that  "technical"  training  is  prescribed  by  the  above  descrip- 
tion of  duties,  since  it  is  presupposed  that  the  appointee  will  have 
some  scientific  and  administrative  background,   ■  hile  professional 
engineering  training  is  not  required  tnereby,  there  Is  no  doubt  that 
"specialized  training  allied  thereto"  is  contemplated.   Such  train- 
ing, of  course,  can  be  derived  from  experience  as  well  as  by  formal 
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schooling  and  the  evaluation  of  any  such  background  is  vested  In 
the  Manager  of  Utilities  as  the  aopf^lnting  officer  and  the  Com- 
mission as  the  body  ratifying  the  appointment. 

Hence,  if  the  above  provision  of  the  Charter  is  complied 
with,  -  recommendation  of  the  Mayor  and  the  Manager  gf  Utilities 
and  approval  of  the  Civil  Service  Commission  and  Board  of  Super- 
visors, -  an  appointment  of  a  non-resident  could  be  made  upon 
the  ground  that  the  position  as  presently  contemplated  d^es  require 
technical  training  within  the  meaning  of  the  Charter.   It  should  be 
observed,  however,  that  what  is  stated  here  aoplies  to  the  position 
of  Airport  Manager  as  it  is  presently  described  in  the  duty  speci- 
fication to  which  I  have  referred  and  should  same  be  in  any  manner 
amended,  the  above  tests  would  have  to  be  applied  anew  to  the  re- 
vised classification  of  duties. 

You  are  advised  accordingly. 

Respectfully  submitted. 


DION  R.  HOLM 
City  Attorney 

RMD/TMO'C 

TO:    PUBLIC   UTILITIES  CO^lMISSION 
287  City  Hall 
San  Francisco  2 
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SUBJECT:   PUBLIC  WELFARE  CLAIM,  PRIORITY  IN  ESTATE  OP  DECEASED. 

Dear  Sir: 

You  have  requested  an  opinion  of  this  office  as  follows: 

REQUEST 

"The  Public  Welfare  Department  has  presented  a 
claim  for  indigent  aid  rendered  to  the  above  decedent 
for  a  period  from  19^0  to  19^5.  totalling  $l,7o5.l2. 
The  estate  is  insolvent  and  the  question  is  as  to 
whether  or  not  a  claim  filed  pursuant  to  Ordinance 
18.013  has  any  priority  over  general  creditors, 
because  if  it  has  the  general  creditors  will  not 
receive  anything." 

OPINION 

Ordinance  18.013  has  been  codified  as  Section  153  of  the 
City  Health  Code.   Its  provisions  insofar  as  the  same  are  pertinent 
to  this  inquiry  are  as  follows : 

"SEC.  153.  Reimbursement  for  Aid  Granted  Persons. 

(a)  Every  person  who  is  given  or  shall  receive  aid 
directly  or  indirectly  from  public  moneys  drawn  through 
the  Treasury  of  the  City  and  County  of  San  Francisco 
shall  be  liable  for  the  value  of  said  aid  so  allowed, 
granted,  or  given,  and  the  value  thereof  shall  constitute 
a  first  lien  on  all  property,  real,  personal,  or  mixed, 
that  said  person  may  possess,  acquire,  or  have  an  inter- 
est in. 

(b)  The  actual  cost  of  direct  or  indirect  aid  shall 
constitute  its  value.  The  Board  of  Supervisors  shall 
not  later  than  the  last  Monday  of  August  of  each  year 
establish  by  resolution  a  basic  rate  for  evaluating 
institutional  care  allowed,  granted,  or  given  to  persons 
at  the  Laguna  Honda  Home,  and  the  rate  so  established 
shall  constitute  prima  facie  evidence  of  the  reasonable- 
ness of  said  charge  and  the  resulting  amount  which  shall 
be  due  to  the  City  and  County  of  San  Francisco. 
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(c)  As  a  consideration  and  as  a  condition  precedent 
to  the  allowing,  granting  or  giving  of  aid,  the  officer, 
board  or  commission  charged  with  the  duty  of  allowing, 
granting  or  giving  of  aid  shall  take  from  every  person 
now  receiving  aid  and  from  every  person  who  may  here- 
after be  allowed,  granted,  or  given  aid  the  following 
agreement : 

'AGREEMENT  TO  REIMBURSE  FOR  MONEYS 
EXPENDED  OR  AID  GRANTED  OR  GIVEN. 

'In  consideration  of  the  granting  of  aid  to  me 
by  the  City  and  County  of  San  Francisco,  and  as  a 
condition  precedent  thereto,  I  hereby  pledge, 
promise  and  agree  to  reimburse  and  repay  said  City 
and  County  for  all  sums  of  money  actually  expended 
in  my  behalf  or  aid  granted  or  given  by  the  City 
and  County  of  San  Francisco  for  my  care  and  main- 
tenance, provided  I  am  able  to  pay  for  the  same  in 
whole  or  in  part,  and  I  further  agree  that  any  claim 
for  such  moneys  expended  In  my  behalf  or  aid  granted 
or  given  me  by  said  City  and  County  shall  be  a  pre- 
ferred claim  against  me  and  a  first  lien  on  all  property 
now  owned  or  possessed  by  me  or  that  may  hereafter  be 
acquired  by  me  or  in  my  behalf. 

'Statute  of  Limitations  is  hereby  forever  waived. 

'This  agreement  is  binding  upon  myself,  my  heirs, 
executors,  administrators  and  assigns. 

'Dated  this       day  of ,   19 


Signature  of  Applicant  in  Full  Residing  at: 


•Witness: 


Provided,  however,  that  the  form  of  the  lien  to  be 
taken  in  connection  with  aid  to  the  needy  aged  shall  be 
as  prescribed  by  the  State  Department  of  Social  Welfare." 

It  appears  to  me  that  the  matter  of  providing  indigent  aid 
out  of  our  municipal  treasury  may  be  classified  as  a  municipal 
affair  over  which  the  city  and  county  may  exercise  autonomous  power. 
It  may,  therefore,  legislate  such  aid  into  a  position  of  first  lien 
priority  as  between  it  and  other  municipally-created  liens  but,  in 
my  opinion,  not  as  to  liens  which  have  attained  a  prior  status  or 
priority  with  notice  under  state  or  other  higher  legislative  author- 
ity not  pertaining  to  municipal  affairs. 
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The  eeneral  provision  of  our  state  law  governing  lien  prior- 
ities is  expressed  in  Section  2897  of  the  Civil  Code  as  follows: 

"Priority  of  Liens.   Other  things  being  equal, 
different  liens  upon  the  same  property  have  priority 
according  to  the  time  of  their  creation,  excepting 
cases  of  bottomry  and  respondentia." 

Likewise,  priority  of  payment  of  claims  against  estates  of 
deceased  persons  is  determined  under  Section  950  of  the  Probate  Code, 
providing  in  subdivision  7  thereof  as  follows: 

"(7)  Mortgages  and  other  liens,  in  the  order  of  their 
priority  so  far  as  they  may  be  paid  out  of  the  proceeds 
of  the  encumbered  property.  If  such  proceeds  are  insuffi- 
cient for  that  purpose,  the  part  of  the  debt  remaining 
unsatisfied  must  be  classed  with  general  demands  against 
the  estate."  (See  County  of  Los  Angeles  v.  Security  First 
National  Bank,  84  C  A  2d  575.  579) 

Correllating  these  state  provisions  and  said  ordinance 
together,  I  have  reached  the  conclusion  that  the  effect  of  the 
ordinance  is  only  to  give  first  lien  priority  for  indigent  aid 
extended  upon  the  recipient's  properties,  acquired  (owned  at  the 
time)  or  after-acquired,  over  other  municipally- created  liens  ailect- 
ing  the  same  properties,  but  not  to  apply  preferentially  against 
other  lienholders  except  on  notice.  Thus  restricted  as  to  priority, 
but  nevertheless  valid,  I  believe  such  liens  when  sought  to  be 
enforced  as  claims  against  an  indigent  aid's  estate  should  be  gov- 
erned by  said  §950  of  the  Probate  Code  and  be  assigned  for  payment 
with  7th  class  priority  in  the  estate  ahead  of  general  creditors. 
Their  position  as  such  would  similate  the  position  of  a  judgment 
lien  creditor,  who  resorting  to  a  claim  against  the  estate  of  the 
deceased  debtor,  becomes  entitled  to  7th  class  priority.   (Corpora- 
tion of  America,  10  Cal  2d  2l8,  220,  221.   See,  also  United  States 
V.  Record  Pub.  Co. ,  60  P.  Supp.  19^) 

You  are,  therefore,  advised  that  the  lien  held  by  the  City  and 
County  against  the  property  of  Elick  Davis,  deceased,  for  indigent 
aid  extended  to  him  qualifies  for  payment  ahead  of  the  claims  of  gen- 
eral creditors  as  a  claim  with  seventh  place  priority  under  Section 

950  of  the  Probate  Code. 

Respectfully  submitted, 

RJR/TB  DION  R.  HOLM 

City  Attorney 
TO:  Mr.  W.  A,  Robison 

Public  Administrator 

463  City  Hall 

cc:   Mr.  Frank  J.  Pontes 

Attorney  for  Public  Administrator 
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SUBJECT:  FREEWAYS  IN  SAN  FRANCISCO  AS  APPROACHES  TO  GOLDEN  GATE  AND 

BAY  BRIDGES;  POLICING  OF  BY  SAN  FRANCISCO  POLICE  DEPARTMENT; 
REIMBURSEMENT  FOR  BY  STATE, 

Dear  Sir: 

You  have  requested  an  opinion  of  the  City  Attorney  as  fol- 


lows: 


REQUEST 

"Your  attention  is  called  to  the  provisions  of  Section 
605  and  6o6  of  the  Vehicle  Code  of  the  State  of  California, 
Section  605  defines  a  'Vehicular  Crossing'  and  Section  bOb 
provides  that  the  California  Highway  Patrol  shall  have  the 
authority  and  it  shall  be  its  duty  to  provide  for  proper  and 
adequate  policing  of  all  vehicular  crossings, 

"Presently,  this  department  polices  the  freeways  within 
the  City  and  County  of  San  Francisco. 

"In  line  with  the  provisions  of  these  two  sections  of 
the  Vehicle  Code,  opinions  are  requested  from  you  as  follows: 

"1)  Should  the  freeways  in  San  Francisco  be  considered  as 
approaches  to  the  Golden  Gate  and  Bay  Bridges  and  therefore  be 
subject  to  policing  by  the  California  Highway  Patrol? 

"2)  If  they  should  be  considered  as  approaches  and  the  San 
Francisco  Police  Department  continues  the  policing  of  them,  is 
there  any  way  that  the  City  and  County  of  San  Francisco  could 
be  reimbursed  for  such  policing  by  the  State  of  California? 

OPINION 

Vehicle  Code  §605  states: 

"§605.   [Definitions.]   As  used  in  this  division: 

"(a)   'Vehicular  crossing'  means  and  includes  every 
toll  bridge  and  toll  highway  crossing  and  the  approaches 
thereto,  constructed  or  acquired  by  the  Department  of  Public 
Works  under  the  provisions  of  the  California  Toll  Bridge 
Authority  Act, 
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"(b)   'Approach'  means  that  portion  of  a  State  high- 
way leading  to  or  from  a  toll  bridge  or  toll  highway  crossing 
which  lies  between  one  end  of  such  bridge  or  crossing  and  the 
nearest  intersection  of  a  street  or  highway  with  such  State 
highway.   A  ramp  or  other  structure  designed  exclusively  for 
use  in  connection  with  a  toll  bridge  or  toll  highway  crossing 
shall  not  be  deemed  an  intersecting  street  or  highway  but  is 
a  part  of  the  approach." 

Vehicle  Code  §6o6  states: 

"§6o6.   [Policing  by  Highway  Patrol:  Cooperation  with 
Department  of  Public  Works:   Excluslveness  of  AuthorlTy. J 
The  California  Highway  Patrol  shall  Tiave  the  authority  and  it 
shall  be  its  duty  to  provide  for  proper  and  adequate  policing 
of  all  vehicular  crossings  to  insure  the  enforcement  thereon 
of  this  code  and  of  any  other  law  relating  to  the  use  and 
operation  of  vehicles  upon  highways  or  vehicular  crossings, 
and  of  the  rules  and  regulations  of  the  Department  of  Public 
Works  in  respect  thereto ,  and  to  cooperate  with  the  Department 
of  Public  Works  to  the  end  that  such  vehicular  crossings  be 
operated  at  all  times  in  such  manner  as  to  carry  traffic 
efficiently.   Such  authority  of  the  California  Highway  Patrol 
is  exclusive  except  as  to  the  authority  conferred  by  law  upon 
the  Department  of  Public  Works  in  respect  to  such  vehicular 
crossings. " 

Streets  &  Highways  Code  §27177,  pertaining  to  bridge  and  high- 
way districts,  states: 

"§27177.   California  Highway  Patrol  to  police  travel 
facilities  and  parking  areas.   The  California  Highway  Patrol 
shall  have  the  authority  and  it  shall  be  its  duty  to  provide 
for  proper  and  adequate  policing  of  all  facilities  of  travel 
constiTucted  by  the  district,  to  insure  the  enforcement  thereon 
of  the  Vehicle  Code  and  of  any  other  law  relating  to  the  use 
and  operation  of  vehicles  upon  highways  or  vehicular  crossings 
as  defined  in  the  Vehicle  Code,  and  of  the  rules  and  regula- 
tions of  the  district  in  respect  to  facilities  of  travel  and 
parking  areas,  and  to  cooperate  with  the  district,  to  the  end 
that  such  facilities  of  travel  and  parking  areas  be  operated 
at  all  times  in  such  manner  as  to  carry  traffic  efficiently. 
Such  authority  of  the  California  Highway  Patrol  is  exclusive 
except  as  to  the  authority  conferred  by  law  upon  the  district 
in  respect  to  such  facilities  of  travel  or  parking  areas." 
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You  are  advised  that  only  the  approaches  to  the  Golden 
Gate  and  Bay  Bridges  are  subject  to  policing  by  the  California 
Highway  Patrol.   I  understand  that  the  approaches  to  Golden  Gate 
Bridge,  commencing  at  Lake  Street  on  the  south,  Marina  Boulevard 
on  the  east,  and  the  intersection  of  Richardson  Avenue  and  Chestnut 
Street  on  the  southeast,  were  constructed  by  the  Golden  Gate  Bridge 
and  Highway  District.  Hence  under  Streets  and  Highways  Code  ^271^7. 
these  approaches  are  subject  to  policing  by  the  California  Highway 
Patrol. 

The  exact  point  where  the  California  Highway  Patrol's  jur- 
isdiction ends  in  the  case  of  the  Bay  Bridge,  under  §605(b)  Vehicle 
Code,  supra,  is  a  fact  question,  the  fact  to  be  determined  being, 
which  ramps  were  designed  exclusively  for  use  in  connection  with  the 
Bay  Bridge? 

In  answer  to  your  second  question  there  is  no  way  in  which 
San  Francisco  could  be  reimbursed  for  policing  bridge  approaches 
which  the  California  Highway  Patrol  has  "exclusive  authority  to 
police.   (Veh.  Code  §6o6;  Streets  &  Highways  Code,  §27177) 

You  are  advised  accordingly. 

Respectfully  submitted, 


DION  R.  HOLM 
BJW/GEB  City  Attorney 


To:   Mr.  Harold  R.  McKinnon 
President 

The  Police  Commission 
Hall  of  Justice 
Kearny  and  Washington  Streets 
San  Francisco,  California 


